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DEPARTMENT OF DEFENSE P.B1-58
CDMBINED/JDINT 7S PORCE (C:JTF)—].BO
OPERATION ENDURIRG FREEDOM

BAGRAM AIRFIELD, AF cuANIETRN
ATO RE 09 4

10 December 2002

MEMCRANDUM THRU
peadguarters Company combined/Jolnt Task

commander, Headguarters and
afghanistan, APC AE 05354

sorce-180, Bagram.Airfield,

Deputy commander, BAase operations, combined/Joint Task Force=1BU. Bagram

pirfield, afghanistar, PO AE- pe354

TOR Commander{ Combined Joint Tagk Force 180, operation Enduring
rreedon, Pagral airfield, Afghanistan.APD aE 083504

sUBRJIECT: Recommendation for award of +the Joint gervice coymendation

Medal

s pf Dob 1348.33-M, geptembel 19586, the

1. TUnder the provision
the Joint Bervice

following gervice member is recommended for award of

rommendation Medal:

a. sar. Selema M. pyan, U. S- ATHY:

b. Hp, CJTF 180 APO AE 0e354
c_mInterragatiDn Team LeadeXrr A Campamy,'ElQ MI BN, Fort Bragg, NC

28310

d. From 06 SeptenbeT 2002 through nl Februaly 2003.

e Service member To be reassignet from Temporary change of duty oD

0l February 2003.

£. Presentation reguired on 30 January 2003. Mailing address:

2 Company, 51g MT BN (TE) (RBN)
Fort Bragg, NC 28310,

g. Previous pDafense awards:
Zward: Army Achievement Medal

.IL No other award for their gervice member for their action is
pending, and B0 previous award has been nade for the act of service
described herein. '
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citation.

Carolyn A. Wood

cpT, MI 5
Bag;am collection Point, oIC

Encl .
1. Narrative
». Citation
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NARRAIIVE
Joint Service Commsndation Medal
a7 Selena M. Ryan

adership wnile operating &s an
on point. BGT Ryan's
ntrol (PUCS) and

ng, Gtime sgnsitive intelligence jnformation utilized
py Task YoIce g2, Task Force 11, Task Force 5, the Teadershlp Targeting
cell, and other coalition forces such a3 Task Force 6z. SGT Ryen's Ceam
has published 175 Intslligenme‘lnformstion Reports (ITR), 5 S5pot
Reports, and 780 Tnternal Interrogation Reports stilized by the BCP-
These published reports have given Tagk Force Conmanders important

intelligence jpformation to better agsist them in making key decisions
abhout conductin

g operations, nelped identify the 1ocations of High Value
Targets (HVT' 8) ¢ and guite P ‘

ossibly saved the 1ives of Emerican,
coalition, aMF, and ATA officials and representatiVes. q@T Ryan's Leam
conducted 221 ccreenings to determine the 1evel of cooperatlon and
ynowledge of the POC’s broud

wt into the RCP. They conducted 1062
interrogations and spent 1,526 hours in the intexrogation booth
eliciting information from

legs than copperative sopurcas. S5GT Ryan' s
respcnsibilities as an interrogation tean leader included scheduling her
interrogators

+o best manage her caseé load, supervise the development ©F
approach strategles and questioning outlines foT cach case her Leam wWas
operating, having intimate familiarity with each one of the PUC’S
supervising the quallty of reports genersted by

assigned to her tean, :
her teams identifying PIR and natbional level requirenents each PUC may

have information regarding, and handling psrsonnel jesues for her
interrogatians, i.e. menthly counseling’s.
Ais well ab supervising the agtivities of her ;pterrogation ream 5GT
Ryan was a1so personally involved in 215 interrogations, 50 of which she
was the lead interrogator. ghe spent 251 hours in the interrogation
pooth eliciting intelligence information and personally published 23
ITR’s and 182 internal intelligencs‘rePQIts gtilized DY the BCP. 5GT
Ryan screened 6 ppc’! s and personally interrogated 110 PUC’s. SGT Ryan
assumed supervisory duties of her interrogation fteam as & Specislist(P)
and had no schoolhouse training ©T real worlid experience a5 &n
interrogator. She nsed her gxperience A3 a HUMINT collector and built
upon those skills in order to be effective a5 ap interzogator.

SGT Ryan’s comuitment toO excellence, cutstanding work ethic, and
superior technical expertise has pestowed. great honor UpCD himeself, her

pnit, the Upited States ALYy and her country-

gGT Ryan has demonstrated cutstanding 1e
interrogstion ream leadel at the Bagral collecthl

team has interroga

elicited 1ife savi
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. ‘ - F. 4568
S | " RECOMMENDATION FOR AWARD : :
Eor uge of this form, 388 AR BO0-B-Z2; the propohent agancy 15 DDGAPER
For valoriheroismiwertime and all awards higher than MaM, rafer 6 spatial instructions in Chapter 3, AR §00-8-22.
r‘n—'_—'—'_"__ . ' 2. FROM o 3. BATE —
DR, 205TH MIBDE ' CDR, 516TH MI BN (TE) (ABN) |
PO AE 09302-1373 APO AR 09302-1373 S 56 MAY 03
“PART I SOLDIER DATA '
NAME - . 5. RANK _ji.ssm
vy AN, SELENA M. 8GT - L
DRGANIZATION _ 5. PREVIOUS AWARDS '
_CO, 519TH Ml EN (TE) (ABN) JSCM
ORTBRAGG, NC 28310-5000
"ERANCH DF SERVIGE - 70, RECOMMENDED AWARD 11, PERIOD OF AWARD
- . | & FROM b, TD -
_ g . JRoM Tﬁ 11 APR 03 ’ 15 MAY 03
e AR AW ' _— n
7 REASON 7DR AWARD _ 13, FOSTHUMOUS
= INDIGATE ACH, 5V, PCS, ET. 0 RET ‘ 12b. INTERIN AWARD R [ | N0 : -
o T YES, STATE AWARD GIVEN : oy [ ¥O
ACH ' Lo e
PART Il - RECOMMENDER DATA

. NAME - 15, ADORESS

RRITTON T. HOPPER ' A CO, 519THMI BN (TE) (ABN)

16. TITLE/PDSITION \ 17. RANK FORTBRAGG, NC 283 10-5000

Company Cornmander CPT : .

16, RELATIONEHIP TO AWARDEE 18, smmnun% W

Supervisor ) : ' -
BART 11 - JUSTIFI CATION AND GITATE Bl DATA (ke specific bulet axpmples of meritanols8ETs or sarviee) .

R ———

information thet 1ed 1o the employment of U.5. Porces apainst targets that had not
High Value Detainee Interrogation Team Leader in

£ mese targets resulted in the successfu] interdiction

a0, ACHIEVEMENTS
ACHLEYEMENT #1

SGT Ryan exploited
previously been reported, while assigne
suppori of Operation Iragi Ereedom, SGT Ryan's thorpugh and time

py U.5. Forces and potentally caved countless American lives,
RGHIEVEMENT #2- :

foreigﬁ'national detainees for
d ag the Corps Interrogation Facility's (CIE)

ly exploitaion 0

ABHIEVEMENT #3

ACHEVEMENT #4

11, PROPOSEN BITATIDN
FOR MERITORIOUS ACHIEVEMENT WHILE SERVING AS A HIGH VALUE DETAINEE
E‘JTERRDGATIDN TEAM LEADER AT THE VvV CORPS INTERRQGATION FACILITY (CIE) DURING
~OMBAT OPERATIONS IN IRAQ WHILE SUPPORTING OPERATION IRAQI FREEDOM. S5G
%YAN‘S LEADERSHIP AND TACTICAL EXPERTISE CONTRIBUTED SIGNIFICANTLY IN
:OLLECTING TIMELY AND ACCURATE INTELLIGENCE WHICH HELFPED ANSWER THE V
~ORPS COMMANDER'S PRIORITY INTELLIGENCE REQ MENTS (PIR). SGT RYAN'S
'ERFORMANCE REFLECTS GREAT CREDIT UPON HER, V CORPS AND THE UNITED STATES

LRMY.

UIsAPRE VB BC

1 FORM B3B8, NOV 84 i AEPLACES DA FORM B3E-1.
PREVIDUE EMTICNG 0OF DA FORM 638 ARE BRSOLETE.
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: - SEN
AN, SELENA M. , , . _
FARTIV - H.ECBMMEI\IDAT'IDNSIAPPRUVAUDISAPPRWM

1 eertify that hiz indjvitug! is glipipla for Be gl it Becardance with 2%e. SIGNATUR 99, DATE
AR B0 8.22; ant shat the infomntion pontaingd in Fart 15 carratt. \;_; -

{NTERMEDIATE —0 CDR, 205TH M1 BDE oM CDR, 5191H Ml BN (I1E) (ABN) T, DATE

AUTHORITY APO AE 0o302-1375 APO AE 0o302-1373 :

ubARADE TD: DOWNRRADE TO:
[ LTC

F'ITLEJFDEITIDN
sftaljon ¢ ommeander

IMMENTE %LQ-) D\U(': ﬁ%\
L AL ThEshwe UL R
' g - , ¢ DATE

T INTERMEDIATE e.T0 £ FRON
AUTHORTY _ :
_ DOWNERAQE T0: _

APPROVAL DISAPFROVAL UPERADE TO:

f. RANK

_FECOMMEND:

“NAME

h. SIGNATURE

TTTLEROSITICN
_LOMMENTE
3 INTERMEDIATE G, OATE
AUTHORITY
. RECOMMEND:__ [ | apPROVAL [ | nisAPPROVAL _LIPBRADE TD: " DOWNGRADE TD: L
S NRME i, RANR' :
o TITLERDSTTION - o h. SIENATURE
i COMMENTS
. ____‘___—_'M —
5. APPROVAL Ta10 ORDERS SEUING AUTHORITY b FROM DR, 205TH M1 EDE e D ‘
AUTHORTTY ' APO AE 09302-1375 7 o3
| - B u
AECOMMEND UPSRADE T0: DOWNGRADE TO:

DISAPFROVED .

1. RARK

& AAME
PARRISH, GARY L. -

o, TITLEIPOSITION
Brigade Commanger .

i. COMMENTS

‘h.SIGNATUR “ﬁJLf\),_E?L “_
HEL

e ———

PART V- DRDERS DATA ]
372 ORDERS SSUNGHD  , o = 770, PERMANENT ORDER NO. 0. DS TRIBUTION
208w ML B0L .
AP, o6320 . EK-0Y
788, NAME UF DRDERS APPROVAL AUTHORITY 28h. RAN& " e
Sepw, ALyssa (o PT {= -
262, TITLEIPOSTION _ 35 APPROVED AWATD
BRIAADE ADSUTHMT | ARLor
/ -
. . _ -
260, SIGNATURE . . 30, DATE "
| - . F;Z‘ a0
WBAPPEVEL

T [ FaF=FT 3 EE'ET.NEE 7]
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4o RECOMMENDATION EOR AWARL F. BE-50
Eot use &, s farml see AR &00-B-22; the propanent apency ._.JDCSPER _J
cial instructions in Chapter 3, AR BOD-B-22.

har than MEM, refer 10 Sp8

2, FROM :
R, S16TH MI BN (TE)YABN) =~

3. DATE

'_._____.—-—"‘_"__
r valor{haroismfwartime and all awards hig

, 205TH Wil BDE
AE 09342 APO AE 09323
" PART | - SOLDIER DATA -
\ME 5. 55N
N, cELENA M. ' L
SGANIZATION 5 PREVIOUS AWARDS
;, 519TH M BN (TE)(ABN) B ARCOM
BRAGG, NC 28310
TANGH OF SERVICE S5, RECOMMENDED AWARR 1. PERIOD OF AWARD ]
s. FROM b, TO .
ARMY ARCOM __ IMPACT 20 SEP 03 20 SEP D3 |
REASON FOR AWARD T3, POSTHUMOUS
" INDICATE ACH, 8VC, PGS, ETS, OF RET -mﬂm
 [JF vEs, STATE AWARD GIVEN ves || NO

ACH : ;
- XFT 1l - RECOMMENDER DATA B
NAME 1E. ADDRESS
yLLETT, DONALD L. HHS, 519TH MI BM (TE)(ABN)

APO AF 08323

TITLEPOSITION
TTALION CSM - _ .
RELATIONSHIP TO AWARDEE 19, SIGNATURE l , D? o
! gl O
at axamp/es nf meritorious 8¢ts or sarvice)

M
T PART NI - JUSTIFICATION AND CITATION DATA {L)s8 apecific bull

ACHIEVEMENTS

JIEVEMENT #1
T Ryan responded immediately and without regard for her oWL
rral Baghdad Prison where 2 dozen soldiers lay seriously wQunded.

personal safety to the site of a mortar atack m the prison yard of e

quipment needed for emer gency medical care.

JIEVEMENT #2 _
jeving and delivering gupplies and &
10 wounded comrades.

T Ryan calmly assisted medical persommel by r€
r sense of urgency and artention 1o detail helped provide quick and timely medical care

i

__“___————__.

st critical minntes after the devastating attack helped 10 minimize U.S. casualtie:
fforts of amergency caregivers. ‘

HIEVEMENT #3
. Her calm composure

T Ryan's giforis in the fit
gsured the wounded and gengthened the €

it

JIEVEMENT #4

L 1

e r— s

PROPOSED CITATION
"CEPTIONALLY MERITORIOUS ACHIEVEMENT IN THE AFY ERMATH OF A MORTAR
GEANT RYAN ASSISTED MEDICAL

\TACK ON THE CENTRAL BAGHDAD PRISON. SER
5 FOLLOWING THE EXPLOSIONS. HER

REGIVERS IN THE FIRST CRITICAL MINUTE

‘gOURCEFULNESS, AND PRESENCE OF MIND DIRECTLY BENEFITED HER WOUNDED
JMRADES. SERGEANT RYAN'S EFFORTS REFLECT PDISTINCT CREDIT UPON HERSELF,
)TH MILITARY EATTALION, AND THE UNITED STATES ARMY.

FORM 638, NOV 954 ‘ REPLACES DA FORM B38-1.
PREVIOLIS EDITIDNS DF DA FORM BEE ARE OB

UBARPC V.00

SOLETE.
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BEN

P. @758

ME
"AN, SELENA M.

.} cartify that this individusl s aligibie fo
AR EO0-8-22; 8nd #hat the information

PART IV - REGOMM
- ar gweard i socordance with | 228
containgd i Fart 1 is correct.

END‘ATIDNSJ‘APF'RDVALIDISAPPRDVAL

JGNATYRE

il on
T INTERMEDIATE a, T0 LCDR, EToTH MI BN (TE)(ABN)
AUTHORITY. APO AE 09323

HECOMMEND:

|| DISARPROVAL

22b.

DATE

Mou

=

e, DATE

NAME
HALEN, ROBERT P. o
TITLE/POSITION /(. f,——-
arralion Commander - L
COMMENTS . ‘ - o
ST @uANS LA PREZEWILE OF MIND Fo Lot M6 Te 29 TP T RER ATTACH BN THE PRISO MAGN P ED

TWUE EFFOTT bE MEDICAL CARE GIVERS . S HE WD ERAMED RECOGNITION Vib THE BhBM coMMEPDATION MLEDAL. .
7 INTERMEDIATE  |a- TC b, FROM c. DATE

AUTHORITY
. RECOMMEND: DISAPPROVAL ___UPGRADE T0: DOWNGRADE TO: -
.. NAME - ’ T, RANK
- TITLE/POSITION b, SIGNATURE —
et it i
TCOMMENTS
= INTERMEDIATE  {&. 10 5. FROM c. DATE —

AUTHORITY
s -
5. RECOMMEND; ] APPROVAL [ ] DisaPPROVAL UPGRADE TQ: DOWNGRADE TO:
+. NAME F. RANK
5 TITLE/POSITION h. SIGNATURE
TCOMMENTS o -
26. APPROVAL 2. T0 ORDERS {SBUING AUTHORITY | E- TOM CDR, 205TH MI BDE g. DATE

AUTHORITY APO AB (9342 APD AE 09342
i. [ ] aPpROVED [ | DISAPPROVED RECOMMEND UPGRADE TO: DOWNGRADE TQ: -
Z, NAME f. BANK

h. SISNATURE —

TFLE/POSITION

_ COMMENTS

—

PART V - DRDERS DATA

27h. PFERMANENT ORDER NO.

51. DISTRIBUTION

17a, DRDERS 1SSUING HO

N5TH M1 BDE 1-FILE

L\PQ AE (9342 1-SOLDIER
8 APPROVAL AUTHORITY 28b. RANK %:E{ng

‘Ba. NAME OF ORDER

SROCHNOW, ROBERT A. TR

CPT

‘Bc. TITLE/PDSITION '

sRIGADE ADJUTANT

a5, APPROVED AWARD

ARCOM

18d. SIGNATURE

a0, DATE

EVERSE, DA FORM 638, NOV 54

usaPPC VE.OU
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NGD EVALUATION REPDRT BEE PRIVAGY ACT STATEMENT
+ Far uzs @i thie form, B80 AR £23-205: tna gropeRant agancy is ODCSFER N AR 623-205, APPENDIX C. +
=ART | - ADMINISTRATIVE DATA
i i i B E5N . RANK 0. DATE DF DAMK | &. PMasc
& Do, r e, Moo il ‘ 6T - 071201 G7HIP
=TT, ORG., STATION, ZIP TODE OR APD, MAJDH COMMAND 5. REAZON FOR EUBMIESION
HHC, 525TH M1 BDE (Rean) (Provisional), Fort Brage. NC 28310-5000 FORSCOM m | aNNUAL
- 5 o - NO, OF m. FRC n. GMD g, PoBE
T e 1 JEEl imgpie | copE | CODE
FROM THRU CODES
TYeY | MM| YYTY Y] - . E’@
anoy 12 | 2004 1! 12 ?)'H—,'}DDQ FC F827
FRAT 1l - AUTHENTICATION
a, MAME OF RATER (Lasr, First Migdlle initial)
ROBERTSON, CORY D.
FANF, PMOSCBRANGH, DRGANIZA TGN, DUTY A5 GIGNMENT ‘ \ DATE
et 11B, HAC, 525TH M1 BDE (Rean) (Provisional), For Bra Plawon Sergeant 2 Febos
b NAME OF SENIOR RATER /Lost, Frrat, Middle Initinl) snws -
ARESClA, ROBERT L. TR . /f;‘d
RANK, PMOSC/BRANCH, BRGAMIZATION, DUTY ABSIGNMENT ‘ ) - TATE
gFC, 74D, HHC, HHC., 525TH M1 BDE (Rear) (Provisional), Fort pragg, NC 28310 First Sergeant : :,frﬂlj O
r —"hnosraLang my ONARKTE Ghak oL G@AETIutl Bpiaament o Isnﬂ:ﬂlrﬁlﬂl wiLn, . |GNATUHE ] DATE
aviiayens of Tha PRI o porylor FAAL Fiurghar whaeratand my mghauie vadilias 1na1 thr adninietFRINE k
i -n..g';:;w!ﬂ:=;-:r:mmﬁ*."V-J.“.:vf:;mv'rm;:.;“ggfggz.z:"n“;:ng.::.mm e M S le > |RHebos
d. NAME DF REVIEWER fiast. Firer, Middle initiad] =5N UH% /%7
ERUMGARD, HELEN B. .‘ : W
AANE, PMOSCERANCH, DREANIZATIDN, DUTY ASEIGNMENT V4 ‘ ‘ DATE G :
CPT, M1, HHC, 525TH MIBDE (Rear) (Provisioaal), Fort Bage, NC 28310 _ Company Comminder 2eb DS

a. E\ CONCUR WiTH RATER AND BENIOR AATER EVALLIATIONS

NONCONCLUR WITH RATER AND/OR SENIOR RATER EVAL {508

atiazhed crmenanis!

PART Il - DUTY DESCRIFTION {Ratar)
= FRINCIPAL DUTY TITLE b, DUl MOSC
Company Training NCO g7ELF

& DALY DUTIES AND 5CO
Gerves as & tratning NCO for
facilitating cOMpPANY training
apsures Soldiers in the
and Human Intelligence tasks

PE [T ingiwds, 8BS ADproprisie, pEooit. souipment, faclli

sies apd doliars)

a 66 Soldier Qnunterintc}ﬁgsncelHUMINT company; directly resp

pvents, maintAning

in preparat

training records and updating the company raming
company complete all pre-deployment training requirements, meluding Counrerintelligence
jon for Operation IRAQL FREEDOM 04-06; advises the comrpander on

pnsible for
ing database;

Reflexive Fire

all rraining isgues

4, AREAD DOF SPECIAL EMPHASIS
Range, Conv/cﬁ

Rater: cory. Tobertson@ SR

Live Fire Exercise
robert. brescia@ REV: helen. brumgard@ _

9. AFPOINTED DUTIES

1. COUNSELING DATEE INITIAL LATER ! LATER LATER
031216 040230 [4DE25 (40920
FART IV - ARMY VALUEB!ATTHIBUTEE.@IC'ILLﬁMGT!DNE fRavar)
&, ARMY YALUEE. Check tthwr "YES" or "ND". Eammanty s IARESTORY o *hie™ BALIRE aptipmal for “Yer" aames.! ) YEE | NQ
1, LOYALTY! Buarh frus fuith mne atiwgiance 1o the 1. &, Conaticrues, The Atmy, the umit, ane stter aoidiors. _x"
Loysity 2. Cty: Fuifliis theit chligavons., e
V Duy T RERPLCT/EGIEED: Tranm peonin aa oy should B twatad, !
Respact 3. GELFLEES-BEFVICE! Fus vha wlfae 4104 pslon, the Army, and puBOrinaTaE o thair o . il
A Salflags-Sanise
F. HENGR: LhaE up 10 &Y 1ha Army viluts ot
L & ITEGAITY: Dons whot L right - lgally Ind tnanwie, pd
. PERSOMAL COURAGE: Fooes laor, HANgYY, or ptversity \phymas! end meealh. o
u Bullwi pOMMENLE
o exercises intagrity with maintenance of training records
Honor E . . ' '
inagrity o displays strong personal coUrage in all sitabons
Farsonal Coursge S .
o exemplifies 2 strong Semse of duty
uUsspA v1.01

DA FORM 2166-8, OCT 2001

REPLAGES DA FORAM 2° A8-7,5EP B7. WHICH IS OBS0LETE

- . =y BOET

41 5/2004
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Migdie Initiol}
gelens, saicedo@

Y mTED NGO'S NAME fLBxt, First,
4+ gALCEDD, SELENA M.

PART IV [Awiar)

[=% CDMPETENCE:
buty preficiency;
Tachnical & tactita

ahilities
g ound judgmart
Samking sal{-impravarnant;
ing taske ta the

Ascommplisning
EEDS IMPROVEM
taame) IMuch

MOS compotancy

I; kmowinde, gkille, and

=]
B
alwaye learning

Wlisst COPRCITY;

ENT
|

o
D
&
cpmmitied 10 exoeliBneE
s N

EXCELLENGE
(Exceegs il (Mas;z otd)

. VALUES/NCO REEPDNSIBILITES

THRY DATE
2004 11

S5

TSaselilic Aulie! axsmnpies o7 "EXCELLENGE" ar "NEEDS IMPADWEMENT" are ranoaiary.

E:wﬂmr Bultel axampia o “BYCEERS" Alp BANDARL
o volnmiesred as te umit's Hainjﬁﬁ NCO and urilized her outstanding

organizational skills 10 averhan) {he umit's traimng records

o established clear procedures for platoons to wrn in and file training

records

o provided valuable input for improving the capabitities of the company

training database

FITMEES & MILITARY BEARING

o Mantat and phyeizal tpupnnBsE )

& Endurance and srarmng 10 go the dittance

p Dispiaying confidenee and mnthpaingm;
|poks ke 2 aoidiar

. PHYSICAL

EXCELLENGE SUGCESS MEEDS |IMPROVEMENT
[Exzapd 5ol {Mexts sid] {Soma)  Muchl
d. LEADERSHIP

o Misaion first

o [enuine Goncern for soldiers

o instlliing the epirit 1o achieve BRG Win
o Sarting the example; B, Know, De

[ MEIGHT/WEIGHT 62/130 YEE

AFET PASS 0404
o seared 285 on record APFT

o conducied physical fimess training during off-duty time to raise her

fitness level

o presented 3 professional, soldierly appearance at al] times

o — e T
5 mfiuenced subordinates 10 excel personally and professionally
fhrough her personal conduct

o impacted the Commander and First Sergeant's decisions regarding the
scheduling and exaention of cOMpADY traming cvents

o intilviduel and TeaM

o Mission {pcusad; parformance arianted

o Tueching soldiaes NOW; ctymmbn TREkS,
duty-reiated skille

EXCELLENGE SUCCERE NEEDS IMPFIDVEMENT -

AT 7 o Ty o ensured 100% of the company Was trained 1o standard for deployment
{Excaots st | a;és 1) tsemej  (Muchl 1 Operation ol EE]EOM DA0G : ploy

B, TRAINING & arranged Soldier's anendance in eipht military schools, resnldng in

than 90% of Alpha Company Soldiers

career progression for more

o trained 66 soldiers M8 reflexive fire range where safety was enforced

i guppllas snd funds
idiars 1o learn and grow
bad, tlgitt & wrang

o Consprvation o
o Encoursging 20
o Respansible for gosd,

& Gharog knowlad and exparience 1o fight. " > ?
ring knowiode el eXperencs = 2 fhrongh patient, mehodical ipstruction
EYCELLENGE SUCCESE  NEEDS IMPROVEMENT | i . ,
e ceopds s (Meste st tSome)  iMuehl | racked 26 re-deployment walning TEqUIrements, supptying the
e commend with pumbers and parcenages eompleted
f. RESPONSIBILITY & ACBDUN‘I’ABIL‘ETY ] 1 i} i 1 H
o Care Ang mMaiNTANance of pguipmant/feciities e mammgd 100% ﬂmﬂunta.hﬂl‘ry of 2ll a‘SSlgnEd aqmpme:nt
o Sodier and equipmant sbfety . vt axs N :
ok personal responsibility for her acnons and fhe actions of

p always to
those she supervised

EXCELLENCE SUGCESS  NEEDS |MPROVEMENT
{Exconds staf  [MestE =tdl {5omal  (Muehl
1 3
PART V - OVERALL FERFORMANGE AND POTENTIAL

a, RATER. Dvarsl potantisl for promotion ang/or
gervice in posltiona of greatar ramponsibility.

FULLY
CAPABLE

AMONG
THE BEST

X |
&, RATER, Lis1 3 potkians in which the ratad
MCO sould bast serve the Army Bt hisfhar
curramt &f next higher grads.

Field Office NCQIC
THT Team Leader
Detachment Opararions

MARGINAL

NCOIC

.. GENIOR RATER BULLET COMMENTS

o promote immediately

o send to PLDC immediately

o tremendous performer with potential to excel In the most demanding
assigmments and leadership positions

o proven combat leader and iptelligence professional

z, SEMIOR RATER. frvarall parformenes

“

1 2

e

Buceessiul

n . SENIOR AATER, Overall porential X'

15F promation and/or sarviae in
] & E poeitinne of grestar respongibility . y 33 # |
Falr Poaf Superiar Falr Popr

DA FORM 2166-8, ocT 2001

-y "

USAPA VI.0T

AT er=T112130687

4/15/2005
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rage L ol
NGO EVALUATION REPDRT SEE FRIVALY ACT STATEMENT
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United States Army Trial Judiciary
Third Judicial Circuit, Fort Bliss, Texas

 UNITED STATES

V. Pretrial Order

SGT Selena M. Salcedo
Company A

519" M| Battaltion

Fort Bragg, NC 28310

U-—tt-dt-—d'h-ﬂh-—ft-.—'v

June 17, 2005

1. Trial for the above ¢ase is scheduled to begin at 0830 hours on 3 August 2005. An
Article 39(a) session will be held at 0900 hours on 14 July to hear all pretrial motions
. raised by the parties. Pursuant to R.C.M. 801, the foliowing orders are issued to ensure

a fair, orderly, and expeditious court-martial:

o Defense counsel will provide the Trial Counsel and the Court with notice of
motions not later than 1700 hours on 30 June; and notice of plea and forum not later
than 1700 hours on 20 July.

i The plea shall include the actual fanguage of the plea, should the
accused plead by gxceptions, exceptions and substitutions, ortc a

lesser-included offense.

ii. Counsel need to consider the issues required to be raised prior to
entry of plea (R.C.M. 905(b)(1)=(6) and 906), the issues that must
be raised prior to final adjournment of the court-martial {R.C.M, 906
and 907(b)(2)), and the grounds for motions that are not waived
(R.C.M. 807(b)(1 ). The following issues, if relevant, will be
addressed in notice of motions / motions:

(1)  Obijections based on defects in the preferral, forwarding,
investigation or referral of charges (R.C.M. 805(b)(1))-

(2)  Objections based on defects in the charges and
specifications (R.C.M. 905(b)(2) and R.CM.907(B)1)-

(3)  Any motions to sUppress evidence (R.C.M, 905(b)(3)).

(4)  Any motions for discovery, or production of evidence or
witnesses (to include requests for expert witnesses or
investigative assistants) (R.C.M. 701, 703, 005(b)(4), and
906(b)(7))- '

(5)  Any motions for severance of charge or accused (R.C.M.

905(b)(5); R.C.M. 908((b)(©)-(10))- .

APFELLATE EXHIBIT o
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(6) Any objections based on denial of individual counsel (R.C.M.
303(b)(6))-

(7) Any request for continuance (R.C.M. 906(b)(1)).

(8)  Objections based on corrections or defects in the Article 32
Investigation or pretrial advice (R.C.M. 906(b)3)).

(@) A request for rafief from pretrial confinement (R.CM.
006(b)(8)).

(10) A request fora bill of particulars (R.C.M. 906(b){6)).
(11) Any request for change of venue (R.C.M. 806(b)(11)).
(12) Any motions on muitiplicity (R.C.M. 906(b)(12).

(13) Any evidentiary issues capable of resolution before trial by
motion in limine (for example, hearsay issues under Mil. R.
Evid. 801, 802; 803, 804 and 807: R.C.M. 906 (b)(13)).

(14) Whethera sanity board will be requested, or whether there is
any good faith basis t0 question the mental capacity or
responsibility of the accused (R.C.M. 906(b)(14))-

(15) Any rhotion to dismiss: ‘.
a. On speedy trial grounds (R.C.M. 907 (b)(2)(A)).
b. On statute of limitations grounds (R.C.M. 907(b)(2)(B))-

c. ©On the grounds of double jeopardy or that the
prosecution is otherwise barred (R.C.M. 907(b)(21{C)-

(D)).

b, The Government must strictly comply with the Section Il disclosure provisions
of MRE 304(d), 311(d) and 321 (c). Notice of intent o admit Section |l evidence
(statements of the accused, evidence seized from the person or property of the
accused, or prior identification of the accused) shall be provided fo counsel for the
accused at the earliest possible time.

c. Defense Counsel will file any motions (supporting any notice of motions filed
above), with the Trial Counsel and the Court not fater than 1700 hours on 7 July. Such
motions will be in writing and comply with the requirements of the Uniform Rules of
Court. '

d. Trial Counsel provide the Defense Counsel and the Court with any notice of
motions no later than 1700 hours on 30 June and will file any motions (supporting any
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natices of motion filed above} no later than 1700 hours on 7 July. Such motions will be
in writing and comply with the requirsments of the Uniform Rules of Court.

e. Both counse! will file responses to any motions no later than three duty days
afier receipt of the motion from the opposition, or two duty days before the scheduled
date for the hearing on the mation, whichever is eadier.

£. 'Trial Counsel and Defense Counsel wil submit to each other, to the Court and
to the Court Reporter, a complete list of withesses (full names with correct spelling)
each party intends on calling in all phases of the trial by 1700 hours on 1 August.

g. Trial Counsel will provide to the Court, not Iater than 1700 hours on 1 August,
all Court-Martial Convening Orders, a seating chart, the fiyer, electronic copies of the
Findings and Sentence Worksheets, and copies of completed panel member
questionnaires.

h. Both counsel will provide to the Court no later than 1700 hours on 1 August a
list of proposed voir dire guestions. Neither counsel may ask voir dire questions uniess

previously approved by the Court.

i Defense Counsel will notify the Trial Counsel of any local military witnesses
whase production by the Government the Defense requests, no later than 1700 hours
on 27 July. The Defense Counsel will notify the Trial Counsel of any other withesses
whose production by the Government the Defense requests, no later than 1700 hours
on 20 July. This notification will comply with RCM 703(c)(2). (Counsel are reminded of
R.C.M. 703(b) and (c) concerning what must be contained in the request (United States
v. Rockwood, 52 M.J, 98 at 105 (1999)) and potential penalties for failure to submit the
name of a witness in a timely manner. If any witnesses requested by counsel are
represented by their own Defense Counsel, counsel shall contact their counsel and
determine (1) is the witness a suspect or accused, and (2) will the witness invoke his or
her Articie 31, UCMJ rights.)

j. Defense Counsel will provide notice of any defenses described in R.C.M.
701(b)(2), in writing, to the Trial Counsel no later than 1700 hours on 20 July.

2. Questions regarding this order should be directed to the undersigned at 915-568-

7225 or sposatom@bliss.army.mil.

MARK P. SPOSATO
LTC, JA
Military Judge

F.15-568
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IN A SPECIAL COURT-MARTIAL OF THE UNITED STATES
US ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT

UNITED STATES %
T Ty MOTIONFORABILL
) OF PARTIGULARS

SALCEDO, SELENA }

SGT, Us Al‘my, . - Ty ‘ ) -

Company A, ) 16 July 2005

£40th Military Intelligence Battalion, )

Fort Bragg, North carolina, 28310 )

RELIEF REQUESTED

COMES NOW THE ACCUSED, Sergeant Selena Salcedo, by and through
detailed defense counsel i the above-captioned case and submits the following

~ Motion for a Bill of Particulars in accordance with Rules for Courts-Martial (RCM)
B06(b)(B) regarding Charge | and its Specification in the above referenced case.

BURDEN OF PROOF AND STANDARD OF PROOF

As the moving party, the burden of proof is or.tn the Defense by a
preponderance of the evidence. RCM 905(c)(1)-

Law

RCM 906(b)(6).
Untted States v. Wiliams, 4 U.S.C.MA. 247 (C.M.R. 1954)

United States v. Bortnovsky, 820 F.2d 572 (2d Cir. 1087).

EVIDENCE

e e

Defense does not request any witnesses, but requests that the Charge E
Sheet (DD Form 458) be considered as evidence for the purpose of this motion.

ARGUMENT

. The Discussion of RCM 906(b)(B) states that the purposes of a Bill of
Particulars are: (1) to fully inform the accused of the nature of the charges

v

APPELLATE ER BT et

F.16-508
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UNITED S1ATES V. SERGEANT SELENA SALCEDO

against him so that he can prepare for frial; (2) to avoid of reduce the possibility
that he will be surprised during trial; (3) to ensure that he will be protected
against double jeopardy; and (4) so that he can determine whether or not a

motion for multiplicity is appropriate.

When deciding whether or not to grant a Bill of Particulars the court must -
decide if “the specification contains the elements of the offense intended fo he
charged, and sufficiently apprises the defendant of what he must be prepared o
meet: and, in case any other proceedings are taken against him for a similar
offense, whether the fecord shows with accuracy tp what extent he may plead a
former acquittal of conviction.” USY. Williamns, 40 M.J. 379, 382 (C.M.A. 1994).

in accordance with RCM 906(b)(B) the Defense moves this Coutt for an
order directing the Government to furnish a Bill of Particulars with respect to the
following matters, particutarly setting forth the following:

What is the source of the duty the Government alleges is the basis
for the charge?

What is the nature of the inadequate performance that is the basis
for the charge?

it is clear that the Specification of Charge | alleges that Sergeant Salcedo

- was derelict in her duties. What is unclear, however, is the source of the duty
imposed upon Sergeant Salcedo and the specific acts that are the basis for the

- Charge.

This court should consider the fact that there was no pre-trial investigation
and the only discovery was in the form of hundreds of unmarkaed documentis.
The Second Circuit has cautioned that the prosecution does not fulfill its
obligations “merely by providing mountains of documents 0 defense counsel
who are left unguided” as 10 the nature of the charges pending. United Siates v.
Bortnovsky, 820 F.2d 572, 575 (2d Cir. 1987).

The .information the Defense seeks to obtain through this motion is
necessary in order fo properly prepare for trial and to avoid any undue surprise.

F.17-58
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UNITED S1ATES V. SERGEANT SELENA SALCEDO
RELIEF REQUESTED

ct the Government 10 furnish

quests this Court dire
e and Specification.

Defense respectfully re
a Bill of Particulars with respect to the aforementioned Chard

Respectfully submitted
’______..-""

MARIO J. DEROSSI

CPT, JA
Defense Counsel

a copy of this request was provided 1o ihe Military Judge and

| hereby certify that
the United States on 7 July 2005.
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IN A SPECIAL COURT-MARTIAL OF THE UNITED STATES
US ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT

UNITED STATES

V.,

SGT, US Army,

Company A, ,
519th Military Intelligence Battalion,
Fort Bragg, North Carolina, 28310

)
)
SALCEDO, SELENA )
)) 16 July 2005
)
)

RELIEF REQUESTED
COMES NOW THE ACCUSED, Sergeant Selena galcedo, by and through
detziled defense counsel in the abom-capﬁoned cage and requests that this
Court prohibit the Government and all Government withesses from referring 10
Dilawar (a.k.a. BT 421) as althe syictim” pursuant to Rule for Courts-Martial

(RCM) 905(b)(3) and g06(b)(13).

BURDEN OF PROOF AND STANDARD OF PROOE
Pursuant to RCM 005(c)(2)(A), the Defense, as moving party, bears fhe
burden of proof by a preponderance of the evidence as 10 the inadmissibility of
the term “victim." However, ihe Government must prove the admissibility of the
remaining evidence by a preponderance of the evidence. United States V.
Griffin, 50 M.J. 278 (CAAF. 1939).

STATEMENT OF FACTS

Sergeant galcedo is charged with committing offenses against the person of
BT 421. !tis anticipated that the Government counsel and Government
witnesses may refer to BT 424 as “victim® throughout the trial.

LAW

Estelie v. Williams, 405 1.8, 501, 503, (1 976)
United States v. Lincoln, 277 F.3d 1112 (2002)

APPELLATE EXHIBIT

" MOTION INLIMINE ~

Vas
li———

F.19-58
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United States V. Allison, 599 F. Supp. 958 (1985)
United States V. Kaisar, 58 M.J. 146 (C.AAF. 2003)
People_v. Kanan, 186 Colo. 255; 526 P.2d 1339 (Colo. 1874)

Jackson v. State, 600 A.2d 21 (Del 1991)
Peopie V. Wright, 182 Colo. 87; 511 P .2d 460 (1973)

18 USCS § 3663(a)(2) (2004)

Article 51(c)(1), UCMJ, 10 U.8.C. § 51(c)(1) (2002)

WITNESSESIEVIDENCE

WITNESDEDI 2 =2

The inadmissibility of the term “victim” as applied to 2 complaining witness
is a question of law for the military judge and no withesses or evidence are
required or requested for this determination.

ARGUMENT
Defense requests that the Court suppresses Al reference or use by the
Government, ot the Court, of the term wictim”, as well as order the Government’s
withesses to refrain from referring to BT 421 a8 sictim”. In the instant case, the
Government has charged Sergeant Salcedo with maltreatment and assault upon
the body of BT 421. Sergeant Salcedo denies these charges.

nment's use of the term svictim” violates Sergeant Salcedo’s
statutory rightto a B resumption of innocence

According to Art 51(c)(1), of the Uniform Code of Military Justice (UCMJ),
Sergeant Salcedo has the right to have all court-martial members instructed as to
her presumption of innocence. According to the court, the presumption of
innocence flows from the fundamental right to & fair trial. United States v. Kaiser,

58 M.J. 146, 150 (C.AAF. 2003).

The presumption of innocence, although not articulated in the Constitution, is
4 basic component of a fair trial under all systems of criminal justice in the United
States. Estelle v. Williams, 425 U.8. 501, 503, (1976). As reflected in the
language of Article 51(c)(1) UCMJ, the presumption of innocence is directly
related to the requirement that guilt be established by legal and competent
evidence beyond a reasonable doubt. As the Kaiser court stated, "Put another
way, the presumption of innocence embodies the principle that ‘'one accused of a
crime is entitied to have his quilt or innocence determined solely on the basis of
the evidence introduced at trial, and not on grounds of official suspicion,
indictment, continued custody, or other circumstances not adduced as proof at
trial” United States v. Kaiser, 58 M.J, 146, 150 (C.AAF. 2003), quoting Tavior
v. Kentucky, 436 U.S. 478, 485 (1978) (emphasis added). “The presumption of
innocence, coupled with proof of each element charged beyond a reasonable

2.

F. 2856
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F.21-568

doubt, provides the foundation for our system of criminal justice.” People v .
Kanan, 186 Colo. 255; 526 P.2d 1338 (Colo. 1974).

Under the Victim Witness Pratection Act, Congress defined the term “victim”
as “a person directly and proximately harmed as a result of the commission of an
offense for which restitution maybe ordered including, in the case of an offense -
that involves as an element a scheme, conspiracy, or pattern of criminal activity,
any person directly harmed by the defendant’s criminal conduct”. 18 USCS §
3663(a)(2) (See also, United States v. Lincoln, 977 F.3d 1112 (2002) and WUnited
States v. Allison, 599 F. Supp. 958 (1 085) (citing 18 U.5.C. § 3579(a)(1) “vietim
is generally defined as someone who suffers direct of threatened physical,
emotional or financial harm as the result of the commission of a crime”. ina
sexual assault case where the defendant asserts consent, references 10 the
accuser as the “victim’ nacessarily convey the speaker's opinion that a crime in
fact occurred, thereby evincing a bias against the defendant and violating the
presumption of innocence. Jackson v. State, 600 A.2d 21, (Del 1891).

In the instant case, by aliowing the Government to refer to BT 421 asa
wictim” before there is an official finding of guilt, the court would allow Sergeant
Salcedo's criminal liability to be presupposed on sother circumstances not
adduced as proof at irial.” The fact finder should determine the issue as to
whether BT 421 was directly harmed by Sergeant Salcedo’s alleged criminal
conduct and the Government should be precluded from pretiminarily making this

presumption.

B. The Government's use of the term "victim" is unfairly prejudicial under
MRE 403

An analysis under Military Rules of Evidence (MRE) 403 reveals that it
would be highly prejudicial for the court members to hear the complaining
witness referred to as "victim” by Government witnesses and the trial counsel.
guch references by witnesses and trial counsel would be tantamount to
commenting on their credibility, i.e., that they believe the complaining witness’s
version of events and therefore that he is a “victim.”

There is no probative value in calling the complaining witness a “victim.”
The term does not assist the court members in any fashion in determining the
facts of this case. However, it is unfairly prejudicial hecause--at every utterance-—
it lends cradibility to the Government's version of events. “It is unprofessional
conduct for the prosecutor to express his personal belief or opinion as to the truth
or falsity of any testimony or evidence or the guilt of the defendant.” People V.
Wright. 182 Colo. 87, 511 P.2d 460 (1973). Since there is no probative value
and the unfair prejudice is extreme, the Defense motion should be granted.
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CONCLUSION

yests that this Court prohibit

Defense respectfully req
T 421.

Based on the above,
the term “victim” in reference to B

the Government from using

Respectfully submitted

%
MARIO J. DEROSSI

CPT, JA
Defense Counsel

| hereby certify that a copy of this request was provided to the Military Judge and

the United States on 7 July 2006.

P.22-568
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N A SPECIAL COU RT-MARTIAL OF THE UNITED STATES

us ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT

UNITED STATES

V.

SGT, US Army,

Company A, . :
510th Military Intelligence Battalion,
Fort Bragg, North Carolina, 28310

)
)
)
SALCEDO, SELENA ;
' ) 16 July 2005
)
)

RELIEF REQUESTED
COMES NOW THE ACCUSED, Sergeant selena Salcedo, by and through
detailed defense counsel in the above-captioned case and moves this Court,
pursuant to the th Amendment of the United States Constitution, Military Rule of
Evidence (MRE) 804, and M.R.E. 807, 10 exciude any and all out-of-court
staternents made by Dilawar (a.k.a. BT 421) offered by the Government under

the auspice of M.R.E. 804 and M.R.E. BO7.

BURDEN OF PROOF AND STANDARD OF PROOF
As the moving party, the burden of proof is on the Defense by a
prepcnderance of the evidence. Rules for Courts-Martial (RCM) 805(c)(1), &

(2)(A)-

MRE 401

MRE 402

MRE 801

MRE 804

MRE 807

FRE 807

Marviand v. Craig, 497 U.S. 836 (1990}
California v. Green, 399 U.S. 140 (1870)
Mattox v. United States, 156 U.S, 237 (1895)
Ohio v. Roberts, 448 U.5. 56 (1980)
idaho v, Wright, 487 U.5. 805 (1990)

p—

FP.23-508

- MOTION INLIMINE

APPELLATE EXHIBIT s
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U.S. v. Love, 592 F.2d 1022 (8th Cir. 1979)

U.S. v. Bailey, 581 F.2d 341 (3d Cir. 1978)

U 5. v. Hsia, 87 F. Supp 2d 10 (D.D.C. 2000)

1.5. v. McPartlin, 595 U.S. F.2d 1321 (7th Cir. 1979)
U.S. v. Chapman, 866 F.2d 1326 (11th Cir. 1089)

EVIDENCE

Defense does not request any witnesses, but requests that the sworn
statements of Mr. Ahmad Ahmadzai, dated 17 December 2002 and 15 November
2003 be considered as avidence for the purpose of this motion.

ARGUMENT

The United States Constitution guarantees, in all criminal prosecutions,
[that an] accused shall enjoy the right .. . 10 be confronted with the witnesses
against him.” U.S. Const. Amend V1. The Confrontation Clause ensures the
reliability of evidence against a defendant by subjecting it to rigorous testing in an
adversary proceeding. Marvland v. Craig, 497 U.S. 836, 845 (1990). This
confrontation right forces all witnesses to “submit to cross-examination, the
‘greatest legal engine ever invented for the discovery of truth.” California v.
Green, 309 U.S. 149, 158 (1970) (footnote and citation omitted). At the most
fundamental level, the Confrontation Clause compels the witnesses to “stand
face to face with the jury In order that they may look at him, and judge by his
demeanor upon the stand and the manner in which he gives his testimony
whether he is worthy of belief.” Mattox v. United States, 1586 U.S. 237, 242-43

(1895).

“Hearsay is a statement, other than the one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” MRE 801 (c). These statements are generally inadmissible
due to their lack of reliability. Hearsay statements are sufficiently dependable o
allow their untested admission against an accused only when (1) the statements
fall "within a firmly rooted hearsay exception” or (2) they contain “particularized
guarantees of trustworthiness” such that adversarial testing would be expected to
add little, if anything to their reliability. Ohio v. Roberls, 443 U.S. 56, 66 (1980).

Statements are admissible under a “firmly rooted” hearsay exception when
they fall within a hearsay category whose conditions have proven over time “to
remove all temptation to falsehood, and to enforce as strict an adherence to the
truth as would the obligation of an oath” and cross-examination at trial. Mattox v.
United States, 156 U.S. 237, 244 (1895).
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In 1daho v, Wright, 497 U.S. 805, 820 (1990), the Supreme Court held that
the appropriaie inquiry for evaluating whether there are “particularized
guarantees of trustworthiness” must focus on the “totality of the circumstances
that surround the making of the statement and that render the declarant
particular worthy of belief.” id. Thus, unless the circumstances under which the
statement was made provided "a basis for rebutting the presumption that a
hearsay statement is not worthy of reliance at trial, the Confrontation Clause
requires exclusion of the out-of-court statement. id., at 821. The court may not
consider evidence that merely corroborates the truth of the hearsay statement,
such as other evidence of a defendant’s guilt when ruling on whether the
statement has partic:ularized guarantees of trustworthiness. id., at R22-23.

A statement under helief of impending death is an exception 0 the
hearsay rule, and thus provides in pertinent part:

The following [is] excluded by the hearsay rule If the declarant is
unavailable as a witness:

(2) Statement under belief of impending death. In a prosecution for
homicide or for any offense resulting in the death of the alleged victim, 2
staterent made by & declarant while believing that the declarant’s daath
was imminent, concerning ihe cause or circumstances of what the
declarant betieved to be the declarant's impending death. MRE 804(b)(2).

In the present case, the Government may seek to introduce statements
made by BT 421, since he s unavailable to testify at trial. The Gavernment may
take the position that BT 471's statements were made under the belief of
impending death because they concern possible leg and knee injuries which may
have resulted in BT 421's death. The Government may intend to offer these
statements in s prosecution against Sergeant Sajcedo, Furthermore, the
Government may also seek to introduce said statements under MRE 807.

BT 421’s statements were not made under the belief of impending death,
but are rather garden variety hearsay. First, Sergeant Salcedo has not been
charged with either homicide or an offense resulting in BT 421's death. The
Government may argue that ihe alleged assault and maltreatment contributed 10
BT 421's death. However, the Defense is not aware of any evidence sufficient to
draw such a conclusion. Second, none of BT 421 's statements were made under
the belief that his death was imminent. At least there is nothing in the
Government's discovery to sUppOsE that BT 421 was under the belief that he was
dying. Finally, statements made by BT 421 that his legs and knees hurt does not
satisfy that rule, which mandates that the statements must concern the cause of
what is believed to be the declarant's impending death. BT 421 was not aware of
his impending death on 8 December 2002, and he certainty was not aware of the
cause of his death. Therafore, statements made by BT 421 are inadmissible
under MRE 804(b)(2).
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Nonetheless, BT 421's statements fail the residual trustworthy test. The
statements at issue were not made under the belief of impending death.
Therefore, the Government must show that the statements “contain particularized
guarantees of trustworthiness slich that adversarial testing would be expected to
add little, if anything 1o their reliability.” Ohio v. V. Roberts, 448 U.5. 56, 66

(1980).

MRE 807 provides in pertinent part:

A statement not specifically covered by Rule 803 or 804 but having
gquivalent circumstantial guarantees of frustworthiness, is not excluded by
the hearsay rule, if the court determines that (A) the statement is offered
a5 evidence of a material fact; (B) the statement is more probative on the
point for which it is offered than other evidence which the proponent can
procure through reasonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by admission of the

statement into evidence.

. MRE 807 is a relatively new rule and there is NO case law on point.
However, Federal Rule of Evidence (FRE) 807, the federal equivalent of M.R.E.
807, became effective on 1 December 1997. The contents of the former catch-all
hearsay exceptions found in Rule 803(24) and Rule 804(b)(5) were moved to the
new Rule 807. Asthe Advisory Committee Note to this 1997 Amendment
explains, “[tlhe contents of Rule 803(24) and Rule 804(b)(5) have been combined
and transferred to a new Rule 807. This was done 1o iacilitate additions to Rule
803 or 804. No change in meaning is infended.” The Conference Report 10 the
former Rules 803(24) and 804(b)(5) makes clear that Congress intended that
these exceptions would be used with restraint. It states:

It is intended that the residual hearsay exceptions will be used very rarely,
an only in exceptional circumstances. The committee does not intend to
establish a board license for trial judges to admit hearsay statements that
do not fall within one of the other exceptions contained in rules 803 and
804(b). The residual exceptions are not meant to authorize major judicial
revisions of the hearsay rule.

S. Rep. No. 93-1277 (1974), reprinted in United States Code Congressional and
Administrative News p. 7051, 7066; see also U.8.v. Love, 592 F.2d 1022, 1025
(8th Cir. 1979) (‘other exceptions” provision of rule concerning hearsay
exceptions was not intended to create broad new hearsay exception, but rather
the intent of Congress was that it would be used very rarely and only in
exceptional circumstances.); U.S. v. Baiiey, 581 F.2d 341, 347 (3d Cir. 1978).

o Statements squarely within established hearsay exceptions possess the
‘imprimatur of judicial and legislative experience’ . . . and that fact must heavily

4
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weigh in our assessment of their reliability for constitutional purposes . . .

Hearsay statements admitted under the ‘esidual exception, almost by definition,

therefore do not share the same tradition that supports the admissibility under a
firmly rooted hearsay exception. ldaho V. Wright, 497 U.S. 805, 817 (1990)
(citations omitted).

Like FRE 807, MRE 807 also states that the statement must have
“circumstancial guarantees of trustworthiness” equivalent to those in the specific
hearsay exceptions. To determine reliability, “a trier must be able to determine
the credibility of the extra-judicial declarant when he made the statement
atiributed to him, and fo do this the statement must be viewed as part of the other
evidence of the case.” Such factors as the character of the staternent, whether it
is writlen or oral, the relationship of the parties, the probable motivation of the
declarant in making the staternent, and the circumstances under which it was
made must be assessed. See 4 Weinstein & Berger, Weinstein's Federal
Evidence Section 803.30[2][b] (2d ed) (citation omitted), see also U.S, v. Hsia, 87
F. Supp 2d 10 (D.D.C. 2000) (grand jury testimony of absentee witnesses
regarding violations of Federal Election Campaign Act did not have indicia of
reliability and trustworthiness required for admission at trial under the residual

exception to the hearsay ruie).

Two other factors may be relavant in appraising the trustworthiness of a
statement. First, is the deciarant available and testifying at trial? If 50, the
hearsay concerns areé substantially reduced. See, e.d., U.S. v, McPartiin, 595
U 8. F.2d 1321, 1350-51 (Tth Cir. 1879) (degree of reliability required is “greatly
reduced where declarant is available for cross). A second factor courts
sometimes rely on is corroboration. If other evidence corroborates the hearsay
statement, some courts have considered that other evidence in evaluating the
trustworthiness of the statement. See, .9, U.3. V. Chapman, 866 F.2d 1326,
1330-33 (11th Cir. 1889). The supreme Court's decision in Idaho v. Wright, 497
U.S. 805 (1990), however, has cast major doubt on the validity of this factor
when the evidence is being offered against a defendant in a criminal case.

Wright held that a court may not consider corroborative evidence of a
defendant's guilt when evaluating a statement’s trustworthiness under the
Confrontation Clause. More specifically, in Wright, the Court first found that the
catch-all exception was not “firmly rooted” within the meaning of the confrontation
clause. Id., at 817. Thus, to avoid confusion under that clause, the government
must show that the statement had “particularized guarantees of trustworthiness.”
The Wright Court concluded that when evaluating the trustworthiness of the
statement, the trial court could consider only the statemeant itself and the
circumstances surrounding its making. it could not consider other evidence
corroborating the defendant’s guilt. “The circumstantial guarantees of
trustworthiness on which the various specific exceptions o the hearsay rule are
based are those that existed at the time the statement was made and do not
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include those that may be added by using hindsight.” 1d., at 820 (citations
omittad).

Although technicaily the constitutional standard is not necessarily identical
to the standard for trustworthiness under the catch-all exception, ‘it makes no
sense to suppose a judge could apply one standard to decide whether a
statement offered against a defendant is trustworthy enough to satisfy the
catehall and another {0 decide whether it is trustworthy enough o satisfy the
confrontation clause.” Mueller and Kirkpatrick, Evidence, Section 8.65 (1989).

MRE 807 states that the exception applies only if the statement is “offered
as evidence of a material fact.” While all evidence must be admissible under
MRE 401 and 402, arguably since Congress specifically included this language
in the rule, “material® must mean that the point to be proven must be important
rather than simply relevant. See Mueller & Kirkpatrick, Evidence, Section 8.65
(1995). “If the point to be proved is already strongly supported and the proffered
hearsay would add little to what is already there, or it would waste or consume
time out of proportion to its apparent value, it does not satisfy the material fact

requirement.” 1d.

ayffice it to say that BT 421's statements are not material, The pain BT
421 may or may not have felt on 8 December 2002 is not only immaterial, but
completely irrelevant to the charges. Whether or not BT 421 felt discomfort in his
legs and knees has nothing to do with whether Sergeant Salcedo was derelict in
her duties or committed an assaulted upon him. The Government may argue
that BT 421’s statements are material to the pending charge of maltreatment.
However, whether Sergeant Salcedo's behavior did constitute maltreatment is an
ohjective test hased on the totality of the circumstances. See DA PAM 27-9,
paragraph 3-16-4. Thus, the discomfort BT 421 may have felt is not matenal to
the maltreatment charge.

F.28-58
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Defense respectfully
statements made by BT 42
M.R.E. 804 and M.R.E. 807.

| hereby certify that a copy of this req
the United States on 7 July 2005,

requests this Court exclud
1 offered by the Government under the auspice of

e any and all out-of-court

Respectfully submitted

@2_’:"
ARTO J. DEROSS!

CPT, JA
Defense Counsel

uest was provided to the Military Judge and

F.29-508
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US ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT

UNITED STATES

V. MOTION IN LIMINE
SALCEDO, SELENA

SGT, US Army, .

Company A,

519th Military Intelligence Battalion,
Fort Bragg, North Carolina, 28310

16 July 2005

e et o o it e et ot e

RELIEF REQUESTED

COMES NOW THE ACCUSED, Sergeant Selena Salcedo, by and through
detailed defense counsel! in the above-captioned case and moves this Court,
pursuant to Military Rule of Evidence (MRE) 401, 402 and 403, to exclude the
Government's use of any and all references to the possible abuse and or death
of Dillawar (a.k.a. BT 421), including the testimony of Doctor Elizabeth Rouse.

BURDEN OF PROOF AND STANDARD OF PROOFE

As the moving party, the burden of proof is on the Defense by &
preponderance of the evidence. Rules for Courts-Martial (RCM) 005(c)(1), &

(2)(A)-

LAW

——

MRE 401

MRE 402

MRE 403

MRE 404 ‘
United States v. Griffin, 50 M.J. 278 (1999)

United States v. Simmons, 48 M.J. 163 (1998)
United States v. Wright, 53 M.J. 476 (C.A.AF. 2000).

st

F. 3856
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EVIDENCE

Defense does not request any witnesses, but requests that the Court
consider the photographs from the autopsy of BT 421.

ARGUMENT

Evidence of the possible abuse and or death of BT 421 are logically and
legally irrelevant. The Court of Appeals for the Armed Forces has held that for
evidence to be admitted, it must ba hoth logically (MRE 401 and 402) and legally
(MRE 403) relevant ottrial. See, e.g., United States v. Griffin, 50 M.J. 278, 283
(1999); United Stales v. Simmons, 48 M.J. 193, 196 (1998). Therefore, this
Court should prohibit the Government from making any reference to such

evidence.

The fact that BT 421 may or may not have been abused is logically
irrelevant. There is absolutely no evidence that would suggest that any of BT
421's injuries were caused by Sergeant Salcedo. several individuals were in
contact with BT 421 before and after the incident that took place in December
5002. In fact, several soldiers have been charged with abusing BT 421 within the

same period of time.

Rule 401 defines logically relevant evidence as "evidence ... having any
tendency and reason to prove or disprove any disputed fact that is of
consequence to the determination of the action.” Whether BT 421 was abused
by someone unidentified in the charge sheet is neither a disputed fact in this
case nor of any consequence to allegations in the charges. Also, since there is
no connection between what the Government alleges and the evidence the
Government may offer, to include the testimony of Doctor Rouse, there is no
logical explanation for its use. Therefore, the Court should view such evidence
as logically irrelevant for trial. In accordance with Rule 402, evidence that is not

logically relevant is not admissible.

If, however, this Court determines that said evidence is logically relevant,
the military judge must apply the balancing test for legal relevance under which
evidence may be excluded if its "nrobative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, or misieading the
members." MRE 403. In conducting the MRE 403 balancing test a military judge
should consider the following factors: the strength of the proof of the prior act; the
probative weight of the svidence: the potential to present less prejudicial
evidence: the possible distraction of the fact-finder; the time needed to prove the
prior conduct; the temporal proximity of the prior avent: the frequency of the acts;
the presence of any intervening circumstances; and the relationship between the
parties. United States v. Wright, 53 M.J. 476, 482 (C.A.AF.2000).
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Applying the above factors to the instant case, the Court should consider
the following: the evidence does not establish a causal cannection hetween
Sergeant Salcedo and BT 421, several individuals were in contact with BT 421
before and after the incident in December 2002, the evidence lacks the power to
persuade the fact finder as to the truth of the allegations set forth in the charges;
there is plenty evidence that is much less prejudicial to Sergeant Salcedo that the
Government can offer in an attempt fo mest their burden of proof; the evidence
has the potential to distract the fact finder as to the issues in this matter with
other potential cases arising out of Bagram, Afghanistan; and a substantial
amount of time and money would be needed to produce the proper witnesses to
offer said evidence for the witnesses are located all over the United States.

In conclusion, evidence that would suggest that BT 421 was abused, and
\ater died, would be unfairy prejudicial to Sergeant Salcedo, cause confusion as
to the issues, and be misleading to the members, and should therefore be
inadmissible at trial.

RELEF REQUESTED
Defense respectiully requests this Court prohibit the Government from

using any evidence that refers to the possible abuse and or death of BT 421.

Respectfully submitted

,--"""N—-"""A

MARIO J. DERQSSI
CPT, JA
Defense Counsel

| hereby certify that a copy of this request was provided to the Military Judge and
the United States on 7 July 2005, | '
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N A SPECIAL COURT-MARTIAL OF THE UNITED STATES
U S, ARMY TRIAL JUDICIARY, THIRD TUDICIAL CIRCUIT ™

UNITED STATES | y MOTION FOR JTUDICIAL
‘ ) NOTICE
V. ) .
)
SELENA M. SALCEDO )
HUB, USAADA ENFB, Fort Bliss, Texas y 18JULY 2005

I. RELIEF SOUGHT

COMES NOW the Government, and requests that this Honorable Court take
judicial notice of Army Field Manual 34-52, Army Regulation 190-8, and White House
Memorandum 7 February 2002. _

I1. BURDEN

The military judge shall take judicial notice if requested by a party and supplied
with the necessary information. R.C.M. 201(d). Judicial notice may be taken at any
stage of the proceeding. R.C.M. 201().

. IIL FACTS

FM 34-52, “Intelligence Interrogation,” promulgated by Headquarters,
Department of the Amy o0 28 September 1992, addresses Army interrogation
tactics, techniques, and procedures. Aymy Regulation 190-8, “REpemy Prisoners
of War, Retained Personnel, Civilian [nternees, and Other Detainees,”
promulgated by Headquarters, Departments of the ATmy. Navy, Air Force, and
Marine Corps on 1 October 1997, is a joint service regulation governing the
treatment of persomnel captured or detained during military operations. The
White House Memorandum of 7 February 2002 was signed by the President and
requires humane treatment of detainees.

IV. EVIDENCE
1. The above-referenced documents.

V.LAW
1. M.R.E. 201 and 201A
7. M.C.M. Article 92(3)
3. United States v. Townsend, 49 M.J. 175 (1998)
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Y17 ARGUMENT

FM 34-52 qualifies for judicial notice of adjudicative facts, because it is an Army
Field Manual not subject to reasonable dispute—"it is generally known in the area
pertinent to the event” (Military Intelligence interrogations) (M.R.E. 201(b))-
Additionally, it is “capable of accurate and ready Jetermination by resort to SOUTCEs
whose accuracy cannot reasonably be questioned.” (M.R.E. 201 (b)). While the
government aubmits the entire document for the Court's Teview, the government requests
specific judicial notice of at least the information contained on pages 1-6 through 1-15
(prohibiting the use of force and any form of torture), 3-13 throngh 3.20 (describing
propet interrogation procedure), and Appendix D (which reiterates treaty and other legal

reguirements to humanely treat interro gation subjects)-

AR 190-8 and the White House Memo qualify for judicial notice of law under
M.R.E. 201A. These documents are “laws and regulations of the United States” within
the meaning of United States V. Townsend, 49 M.J. 175 (1998). The govermment submits
these documents in their entirety, while requesting specific judicial notice of at least the
AR 190-8 directives contained at sections 1-3 (general protection policy); 3-7(e)(1)
(forbidding improper punishment, cruelty, torture); and 6-11 (prohibiting infmmane or
brutal punishment), and paragraph 3 of the White House Memo.

VII. CONCLUSION

FM 34-52, AR 190-8, and the White House Memorandum of 7 February 2002
satisfy M.R.E. 201 and 2014 requirements for being granted judicial notice. The
government respectfully requests that this Honorable Court grant the same.

I have served the foregoing on CPT Mario DeRossi in persomn, this 18 day of July,

2005,
//SIGNED//C u f E / (

CHRISTOPHER E. 1.LIS
CPT, JA
Trial Counsel
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§. ARMY TRIAL JTUDICIARY, THIRD JTUDICIAL CIRCUIT

U
UNITED STATES ) RESPONSE TOMOTION ™

/ ) LIMINE

v. - )

)

GRLENA M. SALCEDO _ )
SGT, U.S. Army P

ENFB, Fort Bliss, Texas ) 11 JULY 2005

HHRB, USAADAC
1, RELIEF SOUGHT

COMES NOW .the Goverﬁment, and 1 uests that a Defense Motion In Limine to
sexclude any and all out-of-court staterments made by Dilawar (ak.a BT 42 1) offered by
the Government ander the auspice of M.R.E. 804 and M.R.E. 807" be denied.

1. BURDEN

The moving party, in this case the Defense, must prove any factual issues by 2

preponderance of the evidence. Se& Manual for Courts-Martial. R.C.M. 905(c)(1).

1. FACTS

This Court has previously been apprised of the 17 December 2002 and 13
November 2003 statements by Mr. Ahmad Ahmadzai, 2 civilian interpreter employed at
the Bagram Collection Point. During an interrogation conducted by SGT Salcedo on or
about 8 December 2002, Mr. Ahmadzal claims in those statements that he witnessed the
accused, accompanied by gpC Walls, commit acts of abuse on Dilawar. According to the
first statement, Dilawar, as he was being abused, stated, inter alia: That he was tired; that
the MI personnel were beating him; complained of pain; and said that he was beaten by
the personnel downstairs. Mr. Ahmadzai, when asked about his reaction to the events,
related to CID that he was “really shocked” at the events that transpired during the
interrogation, and that he imediately lodged 2 complaint with the NCOIC, $SG Loring.
According to the second statement, Mr. Ahmadzai states that Dilawar: Denied
involvement in criminal activities of attacks on Americans; complained that he could not
holds his hands up any longer; kept complaiming about discomfort; stated that a position
that the accused had Dilawar assume against the wall hurt him asked for belp;
complained that the accused and SPC Walls were punishing him; and said the guards
were also beating him. Mr. dzai again relafed to CID that Dilawar’s treatment was

“shocking.”

F.35-508



MAY-B3-28683 @7: 48 MCCLATCHYDC

F.36-508

et e e IV EVIDENCE

1.- 17 December 2&02 statement of M. Ahmad Ahmadzai
2. 15 November 2003 staternent of Mr. Ahmad Ahmadzai

&
",

V.LAW

. MRE. 803
 M.RE.807._

United States V. Brown, 48 M.J. 578 (1998) | e

. United states V. 2

. United States V. Amold, 25 M.1. 129 (C.M.A. 1987)
. J. 470 (2003)

_ California v. Green, 199 17.8. 149, 158 (1970)

. United States v. Pollard, 38 M.1. 4] (1993}

. United States V. Lelley, 45 ML 275

 United States V. Graf, 35 MLJ. 450, 465 (CMA 1992)
10. United States V. Donaldson, 58 M.J. 477 (2003)
11. United States V. Wellington, 58 M.J. 420 (2003)
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vi ARGUMENT

This Court should not exclude testimony Of evidence of Dilawar’s statements made
to, or in the presence of, Mr. Abmad Ahmadzai, who 15 expected 10 testify at trial.  The
government believes the Defense motion to “exclude any and all” such statements to be
broadly inclusive; hence, the Defense appeats to be arguing that nont of these statements
shonld be allowed mto evidence because the Defense coniends they are inadmissible
hearsay. However, the Defense motion omits reference 10 M.R.E. 803. These well

" known hearsay exceptions are highly persuasive, 6ven dispositive, of the issue at bar.

The government also cites M.RLE. 807 as an alternate means. of admission.

A. MLRE. 803

M.E.E. 803 is titled: “Hearsay exceptions, availability of declarant jmmaterial.”
Black’s Law Dictionary, Fifth Edition, defines immaterial: “Not material, essential, or
pecessary; not important ot pertinent; not decisive; of no substantial consequence;
without weight; of no material significance.” Thus, Dilawar’s (un)availability is not
necessary. Although Dilawar is distinctly unavailable, his statements are not. Introduced
through Mr. Ahmadzai, the statements are admissible, provided that they fit into an

M.R.E. 803 exception.

M.R.E. 803 lists several exceptions to the hearsay rule. For purposes of the case at
bar, the government directs the Court’s attention to the first three exceptions so listed:
(1) Present sense impression. A statement describing ot explaining an event or
condition made while declarant was perceiving the event ot condition or
immediately thereafter.
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(2) Excited uttarmcc.---A.staternant relating to a startling event or condition made

while the declarant was under the stress of excitement caused by the event oY
condition. ‘ _

(3) Then existing mental, emotional, or physical condition. A staterent of the
declarant’s then existing state of mind, emotion, sensation, OT physical condition
(such as intent, plan, motive, design, mental feeling, pain, and bodily health)...

Dilawar’s complaints occurred spontaneously during an interrogation. While this
event Was‘happenjng, Dilawar was speaking 10 Ahmadzai about his personal kmowledge

~ of the event. Furthet, the statements describe and explain the event as Dilawar -~ -

experienced it. Timeliness is not an 1ssue. Dilawar's statements qualify as a present
sense impression of the event which in this casc was the interrogation. Interro gations,
even more than other comversations, qualify as =ayvents.” United Statés ¥. Brown, 48 M.IL
578 (1998); (involving a CID interrogation of a criminal suspect; nowevet, the purposc of
a Military Intelligence interrogation is the same, to gather reliable and important
information). As guch, the statements are admissible.

Similarly, Dilawar’s complaints ocourred during a startling event that was causing
stress—he was being beaten and forced to maintain painful positions. A beating 18
startling. Maintaming painful positions causes stress. Witnessing a beating and the
painful positions is also startling. The related statements qualify as excited utterances
because they satisfy the throe propg analysis in the seminal case of Unifed States v.
Amald, 25 M.J. 129 (CM.A. 1987). As recently reviewed by CAAT in United States v.
Feltham, 58 M.J. 470 (2003), this test requires: 1) the statement must be gpontancous,
excited, or impulsive rather than the product of reflection or deliberation; 2) the event
prompting the utterance st be startling; and 3) the declarant must be under the stress of
excitement cansed by the event. (at474). As otated above, Dilawar’s staternents as

celated by Ahmadzai s0 qualify.

Dilawar’s complaints further describe his mental, emotional, and physical
condition. He said he was tired, in pain; he asked for help, stated he was not involved in
eriminal or other violent acts, and complained about being punished. All of this
information was relayed through Ahmadzai, the only person who spoke Dilawar’s
dialect. Thus, the statements directly reflect Dilawar’s mental, emotional and physical
condition.

B. M.R.E 807

This Court should recognize that the “Residual exception” rule applies to Dilawar’s

statements because they are evidence material to the issues in this case, OIS probative

than any other evidence which can be reasonably ohtained, and admission would serve
the general purpose of the Military Rules of Evidence and be in the interests of justice.

The accused’s charges, which include Cruelty and Maltreatment, a8 well as Assault
Consumnmated by Battery, essentially rest upon evidence of offensive touching and
conduct toward Dilawar. Thus, evidence of maltreatrnent and assault are material to

P.37-508
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— — charges thereof. 1t is patently obvious that Dilawat's CONtemMpOTANEOUS complaints about

bow the accused Was visiting pain and abuse upon him are material to whether ot not the
accused 15 guilty of inflicting the pain and abuse.

Similar analysis chould be applied t© he other factors. Dilawar’s statements, taken
in their entirety, allege that the accused’s conduct was @ peating; that the conduct was
actually causing pain; and that Dilawar asked for help. These statements are more
probative than any other reasonably available evidence oL the point of whether the
accused’s conduct amounted 1o offensive touching. The person who gxpenienced the
physical contact ¢ in a singullar position t0 opine on whether the contact was offensive.
The government would prefer to have Dilawar’s live testimony, but his death of course
prectudes that. The best available evidence are the statements that Dilawar made to the
only person Who could understand what he was saying—the interpreter, Ahmadzal.

Further, the admission of this evidence would be in the interests of justice in that it
directly supports the crimjnal charges against the accused. Any concerns aver reliahility
are best addressed at trial. Ahmadzai will be present, subject to cTOSS examination,
which, as the Defense points out, is the “greatest Jegal engine ever invented for the
discovery of truth.” California v. Green, 209 U.S. 149, 158 (1970). Indeed, it is expected
that Abhmadzai may be the only person who was present at {he interrogation who will

testify.

Contrary to the curious assertion made in the Defense motion, there is ample case
1aw to assist interpretation of the residual hearsay gxception. Primarily, “a military judge
has considerable discretion in determining whether t0 admit residual hearsay.” United
States V. Pollard, 38 M.J. 41,49 (1993). Further, the Court in Unifed States V. Kelley, 45
M.J. 275 at 281 provided a succinct review of analyzing residual hearsay:

«The rules of evidence contemplate that a military judge will be "a real
judge,” exercising discretion rather than slavishly applying mathematical
formulae. See United tates v. Graf, 35 MLI. 450, 465 (CMA 1992) ("In
our view, the Uniform Code of Military Justice conteroplates that a
military judge be a rea) judge as commonly anderstood in the American
legal iradition.™). Our polding favors neither prosecution 0ot defense. It
favors the proponeht of evidence, either prosecution or defense, by
proadening the aumber of factors that may be considered. A bolding
favormg admissibility 18 congistent with the pUrposes of the rules. See
Mil.R.Bvid. 102, Manual for Courts-Martial, United States (1995 ed.)
("These rules chall be construed . . . 1O the end that the truth may be
ascertained"); MilR.Evid. 402 (" All relevant evidence i admissible,
except as otherwise provided . . . M.

A cursory examination of the voluminous casc law available on this subject reveals

that there is a long, rich history of military legal analysis on residual hearsay. For

example, CAAF decided three cases regarding M.R.E. 207 in 2003 alone (United States
e

v. Donaldson, below; United States ¥. Holt, and Uni 4 States v. Wellington, below).
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United States V. Donaldson, 58 M.1. 477 (2003) identified four primary indicia of
reliability: the mental state of the declarant, the spontaneity of the giatement, the use of
suggestive questioning, and whether the staternent can be corroborated. AS applied 10
this case, the statements meet every burden of this test, There 15 10 reason to believe that
Dilawar was not of a competent mental state when he made his statements to Ahmadzai;
the statements Were pontaneous, pccurting dunng & ctressful interrogation getting; there
Wwas N0 Suggestive qucstioning on the part of the interrogators that would lead Dilawar to
imply he was being abused; and Dilawar’s statements appear 10 be corroborated by
“ v’ own recollection and also by some of the available medical evidence (such

as damage o Dilawar’s body apparent in autopsy phntagraphs).

United States V- Wellington, 58 M.J. 420 (2003) stands for the proposition that
residual hearsay is drmissible under circumstances that satisfy both a relisbility and a
necessity test. There, as here, the original declarant died. CAAF satisfied the first
(reliability) pTong by analyzing the statements to see 1f they met or approached the
irtherent reliability standard of enumerated hearsay exceptions. In-this-case, Dilawar’s
statements arguably meet ¢hree enumerated exceptions, as previnusly stated and
explained above in the discussion ont M.R.E.803. In satisfying the second (necessity)
prong, CAAF concluded that “there is no other mote probative ovidence of the fact.” (at
425). Obviously, Dilawar’s death makes him unavailable. Further, there is no other
more probative evidence of the fact (that Dilawar was subjected to unlawfil, offensive
physical contact) than Dilawar’s oWn words, spoken to the interpreter as he was
experiencing his ordeal, Thereis only one person alive who witnessed, heard, and
understood Dilawar’s statements during the 8 December 2002 interrogation—Mr.

. Ahmadzai. Necessity dictates that Dilawar’s words be admitted.

VIL CONCLUSION

This Court should allow for the admission of Dilawar’s statements through Mr.
Ahmadzai’s testimony. M.R.E. 803 allows for one or more applicable hearsay
exceptions. M.R.E. 807 further provides the residual hearsay exception. The
govermment requests that the Defense motion be denied.

I have served the foregoing on CFT Mario DeRossi via email to
Mario.derossi@us.army.mil, this 11% day of July, 2005.

//SIGNED//
CHRISTOPHER E. ELLIS

CPT, JA
Trial Counsel
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IN A SPECIAL COURT-MARTIAL OF THE UNITED STATES
5. ARMY TRIAL TUDICIARY, THIRD J'UDICI,AL CIRCUIT

-
UNITED STATES RESPONSE TO MOTION IN LIMINE

V.

SELENA M. SALCEDO.

SGT, U.S. Army '
ACENFB, Fort Bliss, Texas 11 JULY 2005

HHB, USAAD
I. RELIEF SOUGHT

)
)
)
)
)
)‘.
)

COMES NOW the Government, and requests that a Defense Motion In Limine to “exclude
the Government’s Use of any and all references to the possible abuse and ot death of Dilawar
(ak.a. BT 421), inclnding the testimomny of Doctor Elizabeth Rouse” be denied.

1. BURDEN

The moving patty, in this case she Defense, must prove any factual issues by a

preponderance of the evidence. See Manual for Courts-Martial, R.CM. 905(c)(1)- The legal

standard under MR.E. 403 requires that the danger of unfair prejudice must substantially
outweigh the evidence’s probative value.

i1 FACTS

SGT Selena M. Salcedo was assigned to the Bagram Collection Point In December 2002,
as a member of A Compary, 510% Military Intelligence Battalion. SGT Salcedo was assigned
duties as an interrogator. SGT Salcedo is charged with violating UCMJ Articles 92 (Dereliction
of Duty), 93 (Cruelty and Maltreatment), 107 (False Official Statement) and 128 (Assault
Consummated by Battery). The statements of two Witnesses, among others, support these
charges. SPC Glendale C. Walls, in his 17 December 2002 statement, recounted how SGT
Saleedo «...would push down on his (Dilawar’s) shoulders to make him go 10 his knees. She
also grabbed his ears once and lifted him up.” (p.2). Further, 9GT Salcedo would “place her foot
in between his knees.” (p.2). Mr. Ahmad Ahmadzai, 2 civilian coptract interpreter, told CID
agents in his 17 December 2002 statement that “Salina (sic) grabbed the detainee’s (Dilawar’s)
beard and behind his ears with her hands; she kicked him in the genital area, and punched the
detainee in the chest.” Tnp his 15 November 2003 statement, Mr. ‘Ahmadzai asserted that, in

reference 10 SGT Qalcedo and SPC Walls’ conduct: “They weren't questioning him. They were
roughing him. up.”

Iv. WITNESSES/EVIDENCE

1. 17 December 2002 statement of SPC Glendale C. ‘Walls.
2. 17 December 2002 statement of Mr. Abmad Ahmadzai.
3. 15 November 2003 statement of Mr. Ahmad Ahmadzai.

! bt E,L.LATE EKHB BIT R
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V.LAW

Military Rules of Evidence 101(b)

Military Rules of Evidence 401-403

Old Chief v. United States, 519'0.8. 172, 180 (1997)
United States v. (e0I£L, 40 M.J. 540, 543 (CM.E. 1994)
United States V. Dimberio, 56 M.J. 20, 24 (C.A.AF. 2001)
Unpited States v. ‘White, 23 M.J. 84 (1986)

United States v. Burks, 36 M.J. 447 (1993)

United States v. Bartholemew, 3 C.M.R 41 (1952)

po =1 O Lh B

V1. ARGUMENT

Evidence 15 relevant if it has a tendency to make more or ess probable a fact that is of
consequence to the determination of the action. MRE 40L. Although logically relevant,
evidence may be excluded "if its probative value is substantially outweighed by the danger of
umfair prejudice, confusion of the issues, 0T imisleading the members, Of by considerations of
undue delay.” MRE 403.

A. Medical evidence of damage to Dilawar’s body is highly prubative to the elements of the

charges and is therefore relevant

LTC Rouse’s testinony and the autopsy photographs are necessary to prove the Cruelty and
Maltreatment charge and Assault Consummated by Battery charges. Further, this testimony and
ihe related photographs corroborate witness statments that SGT Salcedo abused Dilawar.

SGT Salcedo is charged with, inter alia, making umlawful physical contact against Dilawar
and subsequently lying about having done s0. The MCM defines the elements of Assault
Consummated by a Battery at Article 128 b.(2): “(a) that the Accused did bodily harm to a
certain person; and (b) that the bodily harm was done with unlawful force or violence.”
«Rattery” is defined at Asticle 128 c. (2)(a) as ...a0 assault in which the attempt o offer to do
bodily harm is consummated by the infliction of that harm.” Further, at (b): “...a battery can be
committed. .. by striking the person directly.” Regarding Article 93, the Manual states

«Aggault... may constitute this offense.”

MRE 401 states: “Relevant evidence’ means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or
Jess probable than it would be without the evidence.” MRE 402 states: “Evidence which is not
rolevant is not admissible.”

MRE 401 allows 2 ;ssion of evidence that has a tendency to make the existence of any fact
of consequence more or less probable. United States v. George, 40 ML.J. 540, 543 (C M.R.

1994), Weinstein's Federal Evidence § 401.04 (“Relevance is not inherent in any iter of
evidence but exists only as a Telation between an item of evidence and a matter properly provable
in the case.”) quoting Notes of Advisory Committee on Rules, Fed. R. Bvid. 401.
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Medical evidence of damageto Ditawar’s body directly supports the elepents of these
charges. As such, medical evidence is highly probative 10 the fact finder. The medical evidence
available in this case includes Dr. Rouse’s expected testimony that she discovered damage t0 the
parts of Dilawar’s body consistent with the witness’s staterments; as -well as the autopsy photos
that show damage 1o (hese same areas. Thus, the medical evidence supports a cansal connection
between the accused’s alleged conduct and actual damage to Dilawar’s body. This evidence
meets every standard for relevance, as does other evidence of abuse against Dilawar allegedly

committed by the accused.

rejud

5. Medical evidence of damage to Dilawar’s body is not anfairk

~ MRE 403 states inter alia: « Although relevant, evidence may be excluded if its probative
" yalue is substantially outweighed by the danger of unfair prejudice,.- misleading the members,
or by considerations of undue delay, [or] waste of time.”

Relevant evidence must be weighed against its tendency to create unfair preyadice,
rnislead the fact finder, cause wndue delay, opwaste time. United States V. Dimberio, 56 M.J. 20,
24 (C.A.AF. 2001). Unfair prejudice OCCULS when the proffered evidence canses, or leads, the
fact finder to make a decision on an improper basis. Old Chiefv. United States, 519 U.5. 172,

180 (1997).

The purpose of the medical evidence in this case is to neither create unfair prejudice nor
1o lead the fact finder astray; it is simply to us€ the best and most chjective evidence available to
assist the fact finder. Dr. Rouse’s testimony will aid the fact finder in making a reasoned
decision regarding the assault/battery charges. The introduction of antopsy photos related to the
gpecific acts of abuse that the Witnesses identified as having been conducted by the accused will
make the medical testimony casier to understand. guch valid purposes Were gpecifically
recognized as legitimate uses of pathologist testimony and auiopsy photographic gvidence in
United States v, White, 23 M.J. 84 (1986), even when the photos did not create a “pretty
picture.” Argnably, the greatest danger of confusion lies with excluding relevant medical
avidence.

To alleviate any lingering concerns regarding unfair prejudice ot confusion, the
government acknowledges the following. First, the sutopsy photos of Dilawar’s legs, which
chow a high degree of damage, are not relgvant in this case because there is 10 evidence that
oG T Salcedo struck Dilawar in the leg or thigh region. Second, the government does not seek to
introduce against the accused autopsy pholos that are unrelated to events alleged in wimess
testimony. Third, the government does not contend that SGT Salcedo caused Dilawar's death
and the testimony of Dr. Rouse will not be solicited to support ¢uch a claim. Finally, 8 limiting
instruction could ensure that the members understand the purpose for which the evidence is

admissible.

The United States Court of Military Appeals, i1l 1Jnited States v. Burks, 36 M.J. 447
(1993), cited such a limitation in its riling (where only 3 limited amount of autopsy photos were
used by the government). The Court held that it was proper for the government to use autopsy
photos to “pecessarily and appropriately reflect the violent nature of the attack...”

i(‘:ial. . e e wemmm e
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. While “photographs are not admissible for the illegitimate puIpose of inflaming or
shocking the court-martial,” (citing TUnited States V. White, at 88), the (Accused) must
remember, however, that, "if 'the item of proof 1 adrissible for a legitimate purpose, the fact
that it also may possibly tend in this undesirable direction is, in and of itself, no ground for
reversal,’ United States V. Bartholemew, 3 C.MR 41 (1952).

The medical evidence of damage to Dilawar’s body is «an item of proof.. _admissible for a
legitimate purpose.” Furthermore, and contrary to the Defense’s claims, there 18 1o other person
_who can introduce this highly relevant evidence. Dr. Rouse is not only the best person to do so,
she is the only one because ohe examined Dilawar soofi after his death and discovered the- - - -
specific damage which is consistent with the assault and battery alle gations againgt the accused.
Dr. Rouse is also the most efficient witness on this point, as she is a Lientenant Colonel in the
United States Air Force, stationed in Maryland, and is ready to serve the interests of justice by
testifying in this case.

VIL CONCLUSION

Contrary to Defense’s claims, evidence of the possible abuse of Dilawar is logically and
legally relevant. Witpess statements connect alleged abuse by the accused against Dilawar with

. medical evidence of injuries consistent with this conduct. In short, medical or any other

evidence of Dilawar’s abuse and/or injuries that the government contends Were committed by the
accused should not be excluded in a case alleging Cruelty and Maltreatment and Assaults

Consummated by Battery.

Dr. Rouse’s testimony regarding these injuries is highly probative of the elements of the
charges against the accused. Furthermore, the introduction of certain autopsy photos will assist
the fact finder in understanding Dr. Rouse’s testimony. Both the medical testimony describing
the injuries and the photographs showing these injuries are highly relevant. There is no legally
cognizable risk of unfair prejudice because the government will only seek to introduce the
evidence propetly supported by witness testimony and directly within the knowledge of the
pathologist, DI Rouse. Both the Military Rules of Evidence and the case law interpreting the
sarpe strongly support the inclusion of the vital medical evidence. The Defense’s motion to
exclude the same should be denied, especially in light of the fact that a ruling on “any and all
references to the possible abuse and or death of Dilawar” would be premature al this point.

1 have served the foregoing on CPT Mario DeRossi via email to Mario.derossi@us.army.mﬂ, this
11* day of July, 2005.

//SIGNED//
CHRISTOPHER E. ELLIS

CPT,JA
Trial Counsel
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TN A SPECIAL COURT-MARTIAL OF THE UNITED STATES
§. ARMY TRIAL TUDICIARY, THIRD JUDICIAL CIRCUIT

| seemmR

UNITED STATES ) GOVERNMENT MOTIONTO PROMIBIT
~HE, DEFENSE FROM IMPROPERLY
v. REFERRING TO THE DETAINEE AS
) ATERRORIST
SELENA M. SALCEDO )

HHB, USAADACENFB, Fort Bliss, Texas y 29 JUNE 2003

1. RELIEK SOUGHT

COMES NOW the Giovemmeént, pursuant to MRE 401 - 405, and moves the Court for an order
in limine prohibiting the Defense from referring to the detainee in the present case 4s a “terrorist”
during the findings portion of the trial. :

1L BURDEN

The moving party must prove any factual issues by a preponderance of the evidence. See
Manual for Courts-Martisl, R.C.M. 905(c)(1)-

[I1. FACTS
§GT Selena M. Salcedo was assigned to the Bagram Collection Point in December 2002, as a
member of A Company, 519 Military Intelligence Battalion. SGT Salcedo was assigned duties
as an interrogator, SGT qaleedo is charged with violating UCMI Articles 92 (Dereliction of
Duty), 93 (Cruelty and Maltreatment), 107 (False Official Statement) and 128 (Assaunlt
Consummated by Raitery). The ctatements of two witnesses, among others, support these
charges. SPC (Hlendale C. Walls, in his 17 December 2002 statement, recounted how SGT
galcedo ... would push down on his (Dilawar’s) shoulders to make him go 1o his knees. Bhe .
also grabbed his ears once and lifted him up.” (p.2). Further, gGT Saleedo would “place her foot
in between his knees.” (p2). Mr. Ahmad Abmadzai, a civilian contract interpreter, told CID
agents in his 17 December 2002 statement that “Salina {(sic) grabbed the detainee’s (Dilawar’s)
heard and behind his ears with her hands; she kicked him in the genital area; and punched the
detainee in the chest.” In his 15 November 7003 statement, Mr. ‘Ahmadzal asserted that, in
reference to 8GT Salcedo and SPC Walls’ conduct: “They weren’t questioning him. They were
roughing him up.”

Iv. WITNESSES[EVIDENCE
1. 17 December 2002 statement of SPC Glendale C. Walls.

2. 17 December 2002 statement of Mr. Ahmad Ahmadzai.
3. 15 November 7003 statement of Mr. Ahmad Ahmadzai.

X3
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V.LAW

Military Rules of Evidence 101(b)

Military Rules of Bvidence 401-404

Federal Rules of Fvidence 404(a) (as amended in 2000}
O1d Chief v. United States, 519 Us. 172, 180 (1997)

United States V. George, 40 M.J, 540, 543 (CMR 1994)
Cnited States v. Dimberio, 56 M.J 20, 24 (C.A.AF. 2001)
United States V. Townsend, 987 F2d 927,931 (24 Cir. 1993)

Stathos v. Bowden, 78 F.2d 15,19 (1st Cir. 1984)

RS R- NI

V1. ARGUMENT

Generally, only relevant evidence is admissible. MRE 402. Evidence 18 relevant ifithas a
tendency to make more or 1ess probable 2 fact that is of consequence to the determination of the
action. MRE 401. Althongh logically relevant, evidence may be excluded "if its probative value
is substantially optweighed by the danger of unfair prejudice, confusion of the issues, o
misleading the members, O by copsiderations of undue delay." MRE 403.

A. This court shounld exclude an testimon evidence, or ar ment referring to Dilawar a8
a “terrorist” because it is irrelevant under MRE 401 and 402.

VIRE 401 states: «Relevant evidence’ Means evidence having any tendency to make the
existence of any fact that is of consequence 10 the determination of the action more probable or
1ess probable than it would be without the evidence.” MRE 402 states infer alia: “Evidence
which is not relevant is not admissible.”

MRE 401 allows admission of evidence that has a tendency t0 make the existence of any
fact of conseguence more oF 1ess probable. United States v. Georse. 40 M.J. 540, 543 (CM.R.
1994), Weinstein's Federal BEvidence § 401.04 (“Relevance is not ipherent in any item of

evidence but exists only as a relation between an item of evidence and a maticr properly provable
in the case.”) quoting Notes of Advisory Committee on Rules, Fed. R Evid. 401.

On each of the occasions that SGT Salcedo is alleged to have mistreated or assaulted
Dilawar, it was during ao interrogation session. The possible defenses to SGT Salecedo’s
charges might range from justification, to obedience to orders, to self-defense. The detainee’s
otatus as a potential serrorist” has no bearing on aoy of these defenses. Further, reference to the

detainee as 2 serrorist” by Defense counsel is not evidence that a detaince was a “terrorist”.

B. Even if Dilaywar was a “terrovist” and that fact were deemed relevant to some matier at
the potential for unfair

jssue, this court should exclude an such evidence hecanse
prejudice, undue delay, waste of time, and misleading the jury substantially outweighs
any minimal grobative value g@g 403).

MRE 403 states inter alia: = Althongh relevant, evidence may be axcluded if its probative
value is substantially outweighed by the danger of unfair prejudice, .. _misleading the members,
or by considerations of undue delay, [or] waste of time.”
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United States Army Trial Judiciary
Fourth Judicial Circuit, Fort Bliss, Texas

UNITED STATES

)

) gssential Findings of Fact,
V. ) Conclusions of Law and Ruling
} Defense Motion In Limine to
g Exclude Autopsy Photographs
)
)
)

sGT Selena M. Salcedo and Testimony

" Company A
519™ Ml Battalion

Fort Bragg, NG 28310 July 22, 2005

1. The defense has moved in limine, pursuant to Military Rules of Evidence
A01-403 to exclude the Government’s use of certaln evidence relating to the
alleged victim. | have considered the briefs submitted by the parties,
documents and photographs appended thereto, and the arguments of

counsel.

Facts.
2 The Court finds the following facts by a preponderance of the evidence:

a. The accused is charged with: one specification afleging willful
dereliction of duty; on€ speciﬂc:ation of maltreatment (by placing Dilawar in
painful or stressful positions saveral times despite Dilawar’s repeated
complaints of having already suffered injury to his knees ot legs); making a
false official statement (to the effect that she never hit, did not kick in the
genitals, of grab the ears of a detainee); and four specifications of assault
consummated by a battery. All butone specification relate to the
accused’s interaction with a detainee at the Bagram Airbase in Afghanistan
on or about 8 December 2002. '

b. The three assault specifications relating to the detainee known as
Dilawar alleged that the accused kicked him in the groin with a shod foot;
unlawfully grabbed and pulled his ears; and shoved him repeatedly against
a wall.

c. The fourthn assault specification alleges that the accused
assaulted an unknown detainee between on or about 15 October 2002 and
15 February 2003 by placing her shod foot on the detainees neck while he
was lying on the floor during an interrogation.

d. Enclosures 1-22t0 Appellate Exhibit Vill are photographs taken
during the autopsy conducted on the detainee known as Dilawar.

x1//
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Enclosures 1-8,10 =17, and 19, 20 and 22 depict what appear to the
untrained eye to be various abrasions to the detainee known as Dilawar’s
ear lobes and the adjoining facial areas. Enclosure g depicts the front
upper torso; Enclosure 18 depicts an apparent abrasion to the back of the
head; and Exhibit 21 depicts a frontal view of the neck and upper torso, ail

of the detainee known as Dilawar.

e. The Government appended three sworn statements {0 its brief.
Enclosures 1 and 2 are the 17 December 2002 and 15 November 2003
statements of Ahmad Ahmadzai, a civilian interpreter then employed by the
Department of Defense., Enclosure 3 js comprised of a rights advice form
and the accompanying statement of SPC Glendale Walls, both apparently
executed on 17 December 2002. According to the statements, both Mir.
Ahmadzai and spC Walls were present when the accused assauited and

maltreated the detainee known as Dilawar.

f. SPC Walis statement reflects that the accused “would push down
on his [Dilawar’s] shoulders to make him go to his knees. She also
grabbed his ears once and lifted him up.” SPC Walls also described how
the accused would “place her foot in between his knees.”

g. Inhis 17 December 2002 statement, Mr. Ahmadzai detailed how
the accused grabbed Dilawar's beard and behind his ears with her hands,
and how she kicked him in the genital area.

" h. The Government has proffered that LTC (Dr.) Rouse, the Air Force
forensic pathologist who conducted an autopsy on the detainee Dilawar,
will testify that the injuries to Dilawar’s ears depicted in the photographs
are consistent with the conduct alleged against the accused.

i The Government has further proffered in its brief that it will not
attempt to introduce any photographs depicting other injuries sustained by
the detainee Dilawar to his Jower extremities. None of the proffered
phutographs depicts any incisions, internal organs, or damage to same.

Law and Analysis.

3. The defense asserts that the photographs and testimony of Dr. Rouse
would be irrelevant and otherwise excludable as being substantially more
prejudicial than probative under Military Rule of Evidence (MRE) 403. The
Government asserts that the proffered avidence is highly relevant in that it
corrohorates witness statements and testimony, and is not otherwise
excludable under MRE 403.

4. MRE 401 provides that “relevant evidence” means evidence “having any
tendency to make the existence or any fact of consequence more or less

P. 47568
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probable.” MRE 402 requires that irrelevant evidence is not admissible.
The Court concludes that medical evidence, including the testimony of the
doctor who performed the autopsy on the detainee known as Dilawar, as
well as photographs which depict injuries to his ears and the surrounding
arcas directly support the elements of several charged offenses, and are
thus highly probative. Such evidence logically connects the accused’s
conduct with injuries to the alleged victim’s body. Pursuantto WMRE 403,
relevant evidence must be weighed against its tendency to mislead the fact
finder, create unfair prejudice, cause undue delay, or waste time. Unfair
prejudice occurs when proffered avidence causes ar |eads the fact finder to
make a decision oh an improper basis. The Court considered the following
factors in evaluating the proffered evidence under MRE 403 balancing: the
strength of the proof; the probative weight of the evidence; the potential to
present 1855 prejudicial evidence; the possible distraction of the fact finder;
the time needed to present the evidence; temporal proximity; the presence
of any intervening circumstances; and the relationship between the parties.
The Court concludes that the photographs marked as Enclosures 9, 18 and
21 of Appeliate Exhibit Vil do not appear to be relevant, and are otherwise
more prejudicial than probative. The Court further concludes that in light
of these factors, references to abuse, and/or the death of Dilawar, as well
as the remaining photographs appended to Appellate Exhibit VIIl and
testimony of Dr. Rouse, are not unfairly prejudicial and will not create an
undue tendency to suggest a decision on an improper basis.

‘Ruiing.

5. The defense motion in limine to exclude all references to Dilawar’'s death
or abuse, as well as autopsy photographs and the testimony of Dr. Rouse,

as specified above, is DENIED.

MARK P. SPO3 TO
LTC, JA
Military Judge

F. 4856
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Essential Findings of Fact
Conclusions of Law and Ruling
Defense Motion In Limine to
Exclude Statements of Alleged
Victim

July 22, 2005

1. The defense has moved in limine, pursuant to Military Rules of Evidence
804, 807 and the Sixth Amendment of the Constitution to exclude the
introduction of certain statements attributed to the alleged victim. | have
considered the briefs submitted by the parties, documents appended

thereto, and the arguments of counsel.

Facis.

2. The Court finds the foliowing facts by a preponderance of the evidence:

a. An individual known as Dilawar {

also known as “pUC 421" and

«gT 421") was detained at the Bagram Airfield, Afghanistan detention
facility in early December 2002. Dilawar was suspected of firing ordinance
at United States forces in Afghanistan at the time of his detention.

b. The accused is charged with: one specification alleging willful
dereliction of duty; one specification of maltreatment (by placing Dilawar in
painful or stressful positions several times despite Dilawar's repeated
complaints of having already suffered injury to his knees or legs); making a
false official statement (to the effect that she never hit, did not kick in the
genitals, or grab the ears of a detainee); and four specifications of assault
consummated by a hattery. All but one specification relate to the
accused’s interaction with Dilawar at the Bagram Airbase detention facility

on or about 8 December 2002.

c. The three assault specifications relating to Dilawar allege that the

aceused kicked him in the groin with a shod

foot: unlawfully grabbed and

pulled his ears; and shoved him repeatedly against a wall.

d. The Government has proffered through the written sworn
statement of Ahmad Ahmadzai, a civilian interpreter employed by the
Department of Defense, certain statements attributed to the alleged victim,

Dilawar.

me | ATE EKH!BITM
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