MAY-B7-28683 11:36 MCCLATCHYDC P.@1-21



MAY-B7-28683 11:36 MCCLATCHYDC P.@2-21



F.035-21

MCCLATCHYDC
YA

MAY-B7-28683 11:36

DEPARTHENT.OF B
JOINT ﬂ'ASKvaRgEE %BE
GUANTANA M BAY, OUBA
RPOAEDISEY

e —

MEMORANDUM FOR Commander, Unilted States Southern Commang,
Avemic, Miami, Rarida 331721217 . HNTIR

SUBJECT: Connter-Rasistance Stratepies

2, Imﬁaﬂyawmofthuhchniquumnﬂymbynd “akusbls infoligencs

::P n;ﬂ?:; ?Erg m‘h Although these tachniomesy e ﬁ; resulted 1 i!snlbnth rrpe
) ~-IERARE, e Janp methods have beeoma legs offecti ime: Fhelicvs

tosthods and Mhhmwl-zmﬁmmgmnwh

3. My poiut of contaet o thi fssa s LTC Jerald Ptes st DSN 6603476,

2 Bnely
MICHAELR D
1.
.H'F Dg%:!n Mamo, | g:jo: Geaeral, USA
2. JTR 170-SYA Mermo,

1 Oade



F.Bd4-21

MAY-E7-2868  11:36 MZCLATCHYDC

] roww g ) we g EE # = TWhA oM Trtom et D, T - J . L=

o LR e, ., - t "0‘075 P 3
I 3

-

DEPARTMENT DF BEFENSE
J0INT TASK FORCE 470

GUANTAN Y, & '
Aoz

JTF 170-5]A

MEMORANDIM BOR Commander, lofs Yack Bozp 170

SURJ: Legal Review of Aggressive Interrogation Techniquag
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UNMTED STATES SOUTHERN COMMAND
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MUML FL 231724217

25 October 2002

MEMORANDUM FOR Chairman of the Joint Chicfs of Staff, Wnﬁiastﬂn. DC 20318-9999
SUBJECT: Counter-Resistance Techniques

1. "The activities of Joint Task Force 170 have yielded critical intelligence suppert for foroes in
cambat, combatant commindery, and other intelligence/law eaforcement entities proscevting the
War on Terrorism. Howeves, desplte sur best efforts, some detainses have tenacionsly resisted

pur current interogation methods. Ow respective staffs, the Offics of the Seareiary of Defense,
end Jeint Task Foree 170 have been trying to identify cotmter-resistant techmiiynes that we can

lawfully employ.

2. Iam forwarding Joit Tesk Force 170°s proposed eoumter-resistance techniques, | beliave the
first two categories of techniques are Jegal and humane, I am wmeertain whether all the
techniquas in the third calepory are Jopal tader US law, given the ebsence of judichl
interpretation of'the US forture statule. Iam particularly troubled by the use of irmplied or

, expressed threats of death of the detalnee or his family. Howover, I desire o baveas many
options as possible at my disposal and therefore request that Denartment of Defense and
Department of Justice lawyers roview the thind category of techniquas, . °_

3. As pant of auy review of Joint Task Force 170's proposed swategy, I weloome any supgested
interropation methods that athers may propose. | bebieve we showld provide our intztrogatars

with as many legally permissible tools as possible.
4. Although I am cognizant of the important policy ramifications ef some of these proposed

" techniques, } firmly believe that we must quickly provide Joint Task Force 170 couter-
resistancs tschnigues 10 maximize the velue of our intelligence collection mission.

Bacls

1. JIF 170 CDR Memo
did 11 Oectober, 2002

2. JTE 170 STA Memo
ded 11 October, 2002

3. JTF 170 -2 Memo _ _ ’

dtd 11 October, 2002 D:r.:lnmfy'l.ind:r the Autharity of Execurive Order 12958

' pf ppeinim o pY e Seary, Ofice of the Seeniary of Defense
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(Bffice of the Attarney Beneral
Washington, B. & 20530

February 1, 2002

The President
The White House
Washingten, DC

Dear Mr. President: . |
With your permission, 1 would like to comment on the National Security Council’s
discussion conceming the ctatus of Taliban detainees. 1t is my understanding that the

detennination that al Qaeda and Taliban detainees are not prisoners of war remains firm.
Howevet, reconsideration is being given to whether the Geneva Convention 1l on prisoners of

war applics to the conflict in Afghanistan..
orting the conclusion that Taliban combatants are not

There are two basic theories SUPp
tections as prisoners of war:

Jegally entitled 10 Geneva Convention pro

ombat, Afghanist
1y’s protections do not apply;

1. During relevant times of the © an was a fajled state. As such it was not a
party 1o the treaty, and the trea '
‘but Taliban combatants are

2. During relevant times, Afghanistan was a party io the treaty,
not entitled 10 Geneva Convention TH prisoner of war status because they acted as

unlswful combatants.

If a-determination is made that Afghanistan was
party to the treaty, varjous legal risks of 1iability, litigation, and criminal prosecution &re .
:s a result of the Supreme Court’s opinion in Clark v. Allen providing that when

minimized. Thisi
a President detepmines that a treaty does niot apply, his determination is fully discretionary and
will not be reviewed by the federal courts.

a failed s1ate (Option 1 above) and not a

“Thus, a Presidential determination against treaty applicability would provide. the highest
assurance that no court would subsequently entertain charges that American military officefs,
intelligence officials, or law enforcement officials violated Geneva Convention nijes relating to
field conduct, detention conduct or imerrogation of detainees. The War Crimes Act of 1996
makes violation of parts of the Geneva Convention 8 crime in the United States.

at the Geneva Convention applies
batants not subject 1o the \reaty’s protections,
he same protection from legal consequences.
fessed 10 apply, courts occasionally
ie of such a case. 112

In contrast, if a determination is made under Option 2 th

but the Taliban are interpreted to be unlawful com
Clark v. Allen does not accord American officials 1
of treaties which are con

In cases of Presidential ipterprelation
refuse 10 defer 10 Presidential interpretation. Perkins v. Elg is an examp
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The President _
Page 2 i
February 1, 2002 ;-
court chose to review for itself the facts underlying a Presidential interpretation that dmmm .
were unlawful combatants, it could involve substantial criminal liability for invelved U. S, -

officials.

We expect substaptial and ongoing Jegal
lenges will be resolved
tbe Clark casc by a Presidential
{ war does not apply based on

hallenges to follow the Presideatial msoluhun '
more guickly and easily if they sre foreclosed
determination that the Geneva

of these issues. These chal
the failed state theory outlined as

from judicial review under
Convention III on prisoners o
Option 1 above.

In sum, Option

' . l., a determination that the Geneva Convention does not a;iply, will |
provide the United States with the highes

¢ jevel of legal cerlainty available under Americen law.

Jt may be argued that adopting Option 1 would encourage other states to allege that U.S,
forces are ineligible for Geneva Convention I protections in future conflicts. Frommy
d be far more difficult for a nation to argue falsely that America was a “failed
forfeited theirright to .

perspective, it woul ]
ctate” than to argue falsely that American forces had, in some way,
- o unlawful combatants. In fact, the North Vietnamese did exactly that to

{ our troops in Vietnam. Therefore, it is my view that Option 2,8
eva Convention I applies to the conflict in Afghanistan and that

protected because they were anlawful, could well exposcour .
{ being treaied improperly in the event of detcntion by a foreign

justify mistreatment ©
determination that the Gen
Taliban combatants are not
- personne] to a greater risk ©
power. |
Option 1 is a legal option. It does not foreclose policy and operational considerations

reparding actual fréatment of Taliban detainees. Option 2, as described above, is alfo a legal
- option, but its legal implications carry higher risk of liability, criminal prosecution, and
judicially-imposed conditions of detainment - including mandated release of a detdines. .

the legal ones mention
g in the best intesests 0

ed in this letter will shape and.
f the United States of America.

John Asheroft |
Attomey General

Clearly, considerations beyond
perhaps contro] ultimate decision makin
Sincerely,

TOTAL F.47
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Subject: Background Information on Taliban Forces

1. Purpose. To provide information on the arganiza
uniforms and weapons of Taliban fnrc:q. -

2. KeyPolpts- |
+ Organization/Command Structure
- The Tallban never claimed to be the armed forcea of Mghan.isﬁm.

- Taliban armed groups regularly referred to themsclves as a re.u;.luus
movement. The “Tallban” is better conceived of as a militia. Asa
miliva, they did not fight for their country; they fought for their tribe

or group. . :
. - Even as a militia, they were never organized in military units as we
yndesstand them. They are best conceived of as loosely-structured
groups whe fought for thelr own Jocal and personal interests.” -
- ‘Taliban “comrnanders® were similar to feudal lords. Areas under
" *Taliban contrel” were characterized by a pre-modern governance

based an Islamic law. :
- There Was no permanent, centralized communications infrastruchure
" as would be expected in a military organization,
- Al Qaida Aghters formed the core of some Talfban groups. Aftey 7
Oct, the al Qaida/Taliban distincticnn became even more blurred when

al Qasda played the leading role tn organizing defenses in certain
arcas of the country. Al Quaida forees were generally considered to be

more disciplined, better trained and more professional than the
Taliban railitia. : ‘

- The Taliban militia was not structured as a military unit. They often
recruited members from other miliias through defections and bribery,
They would maintain forees through threats of viclence, _

» Uniforms and Insignia ;: -
- Tallban militia wore no distinctiye signs, insignia, symbols or
uriforms. Militta members fonght in the same clothes they wore doing

- any other daily function.
UNCLASSIAED

tion/command su"ucturt:;
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- Some haw.- stated that Taliban militla wore “black tu.rbans As m
factual matter, this may have been true, but there js no md‘lnaﬁun
these were intended to be an Idenuﬂﬁng feature.

- The c.'losst analog to an Insignia is the fact that some tribas carried g
tribal flag. However, there is no indication individual fighters

distinguished themselves as combatants.

o Carrying of Arms: .
- Most males in Afghanistan camry arms openly. Taliban made no
attempt to distinguish themselves from other tndividuals canying

'« Compliarice with the Law of War:

- The Tallban has never claimed 1o be bound by th: Geneva
Conventions. They did not recognize or demonstrate any awareness of
relevant Hague or Geneva norms regarding the laws and customs of
armed conflict. -

TaJIban militias follnwed Sharia law (Islamic Jaw). In this respect,
prisoners who hagd stolen might receive summary amputations of a

limb.
pt to distinguish between combatants

- Taliban militias made no attem)
and non-cembatants when fighting. They killed for racial or religious

purposes.
- There are widespread reports of massacres of civilians, rape. pillage

and other atrucities.

* As a matter of convention, US intelligence used the terms “corps” and
"corps commanders” to describe personnel assigoed militia
responslbﬂmea These terms were not used by the Taliban,

Prepared by: L. E. Jacoby, RADM, Us. Navy, J-2, 695-3764

INGLASSIRED
' TOTAL F.B3
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11.5. Departmeni of Justice

Qffice of Legal Counsel

P.ES. 12

Office of the Agsistamt Attemey General Washington, D.C. 20330

February 7, 2002

Memorandum for Alberto R. Gonzales
Counscl to ihe President

Re: Staus of Taliban Forces Under Ariicle 4 of the Third Geneva Convention gf 1949

You have asked for our Office’s views concerning the status of members of the Taliban
militia under Anicle 4 of the 1949 Geneva Convention (I1) Relative 1o the Treatment of
Prisoners of War (“GPW"). Assuming the accuracy of various [acts provided to us by the
Depariment of Defense ("DoD"), we conclude that the President has reasonable factual grounds
1o determine that no members of the Taliban militia are entitled 10 prisoner of war ("POW™)
status under GPW. First, we explain that the Taliban militia cannot meet the requirements of
Arlicle 4(A)2), because it fails 10 satisly a( least three of the four conditions of lawful combat
articulated in Article 1 of the Annex to the 1207 Hague Conyention (TV) Respecting the Laws

and Cusioms of War on Land (“"Hapue Convention™), which are expressly incorporated into
Second, we note that neither Anicle 4(A)(1) nor Arnticle 4(AX3) apply 10

Article 4{A}2).

militia, and that the four conditions of lawful combal contained in the Hague Convention also
govern Article 4(A)(1) and (3) determinations in any case. Finally, we explain why there is no
need lo convene a tnbunal under Article 5 to. determine the staius of the Taliban detainees.

L

Article 4(A) of GPW defines the (ypes of persons who, once they have fallen under the
control of the enerny, are entitled 1o the legal status of POWs. The first three categories are the
only ones relevant 10 the Taliban. Under Anicle 4(A)(1), individvals who are “members of the
armed forces of a Party 10 the conflict,” are entitled to POW status upon capture. Article 4(A)(3)

includes as POWs members of “regular anmed forces who profess allegiance 1o a govemment or
an authority not recognized by the Detaining Power,”

Anicle 4(A)2) includes as POWs members of “other militias” and “volunteer corps,”
including “organized resistance movements” that belong to a Party 1o the confiict. In addition,
rmembers of militias and velunieer corps, must “fulfill” four conditions: (a) “being commanded
by a person responsibie for his subordinatés™; (b) “having a fixed distinclive sign récognizable at
a distance™; (¢) “carrying arms openly”; and (d) “conducting their operations in accordance with
the laws and customs of war.” Those four conditions reflect those required in the 1907 Hague
Convention IV. See Commeniary 1o the Géneva Convention Relative 1o the Treatment aof
Prisoners af War 49 (Red Cross 1952) (“Red Cross Commentary™) (“during the 1949 Diplomatic
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Conference . . . fhere was unanimous agreement that the categories of persons fo whom the
Convention is applicable must be defined, in harmony with the Hague Regulations™).

Should “any doubt arise as to whether persons, having committed a belligerent act and
having fallen. into the hands of the enemy,” GPW Anicle 5 requires thal these individuals “enjoy

the protections of”” the Convention until a tribunal has determined their status,

Thus, in deciding whether members of the Taliban militia qualify for POW siatus, the
President must determine whether they fal! within any of these three categories. Under Article 11
of the Constitution, the President possesses the power 1o interpret ireaties on behalf of the
Nation. Memorandum for John Bellinger, 1}], Senior Associate Counsel and Legal Adviser to
the National Security Council, from John C. Yoo, Deputy Assistant Atlorney General and Robert
J. Delahunty, Special Counsel, Office of Lepgal Counsel, Re: Authority of the President to

Suspend Cerrain Provisions of the ABM Treary (Nov. 15, 2001). This includes, of course, the
power 1o apply treaties to the facts of a given situation. Thus, the President may interpret GPW,

in light of the known facts conceming the operation of Taliban forces during the Afghanistan
conflict, to find that all of the Taliban forces do not fall within the Jegal definition of POW. A

presidential determination of this nature would eliminate any legal “doubt™ as 10 the prisoners’
slalus, as a matier of domestic law, and would therefore obviate the need for article 5 tribunals,

We believe thai, based on the facts provided by the Depariment of Defense, see Rear
Admiral L.E. Jacoby, U.S. Navy, J-2, Information Paper, Subject: Background Information on
Taliban Farces (Feb. 6, 2002), the President has reasonable grounds 10 concludeé that the Taliban,
as a whole, is not legally entitled 10 POW status under Articles 4(A)(1) throvgh (3).

1.

As the Taliban have described themselves as a militia, rather than the anmmed forces of

Afghanistan, we begin with GPW's requirements for militia and volumteer corps under Article
4{A)2). Based on the facis presented lo us by DoD), we believe that the President has the factual
basis on which 1o conclude that 1he Taliban militia, as a group, fails 10 meet three of the four

GPW requirernents, and hence are not legally entitled to POW status,

First, there is no organized command structure whereby members of the Taliban militia
report 10 a military commander who takes responsibility for the actions of his subordinates. The
Taliban lacks a permanent, cenfralized communications infrastructure. Periodically, individuals
declared themselves 10 be “commanders™ and organized groups of armed men, but these
“commanders” were more akin 1o feudal lords than military officers. According 1o DoD), the
Taliban militia functioned more as many different armed groups that fought for their own iribal,

local, or personal interests.

Moreover, when the armed groups organized, the core of the organization was often al
Qaeda, 2 multinational terrorist organization, whose existence was not in any way accountable io
or dependent upon the sovercign state of Afghanistan. We have previously concluded, as a
matter of Jaw, that al Qaeda members are not covered by GPW. See Memorandum for Alberto
R. Gonzales, Counsel 1o the Presideni and William J. Haynes 11, General Counsel of the

F.oe- 12
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Depariment of Defense, from Jay S. Bybee, Assistant Atlomey General, Re: Applications of
Treaties and Laws to al Qaeda and Taliban Delainces (Jan. 22, 2002). After Oclober 7; when the
United States armed forces began aerial bombing of al Qaeda and Taliban targets in Afghanistan,

the distinetion between Taliban and al Qacda became even more blurred 2s al Qaeda hssurned the .

lead in organizing the defense.

DoD's facts suggest that 1o the extent the Taliban militia was organized at all, it consisted
of a Joose amray of individuals who had shifting loyalties among various Taliban and al Qaeda
figures. According to DoD, the Taliban lacked the kind of organization characleristic of the
military. The fact that at any given time during the conflict the Taliban were organized into
some siructured organizalion does not answer whether the Tahban leaders were responsible for
their subordinates within the meaning of GPW. Armmed men who can be recruited from other
units, as DoD states, through defections and bribery are nol subjeci to 2 commeander who can

discipline his 1roops and enforce the laws of war,

Second, there is ne indication that the Taliban militia wore any distinctive uniform or
other insignia that served as a “fixed distinctive sign recognizable m s distance.” DoD has -
advised us that the Taliban wore the same clothes they wore to performn other daily functions,
and hence they would have been indistinguishable from civilians. Some have alleged that
members of the Taliban would wear black turbans, but apparently this was done by coincidence
rather than design. Indeed, there is no indication that black turbans were systematically wom to

serve as an identifying feature of the armed group.

Some of the Taliban militia camed a (nbal flag. DoD has stated that there is no
indication that any individual members of the Taliban wore 2 disiinctive sign or insignia that
would identify them if they were not carrying or otherwise inunediately identified with a 1ribal
flag. Moreover, DoD has not indicated that tribal flags marked only military, as opposed 10

civilian, groups.

Third, the Taliban militia carried arms openly. This fact, however, is of little significance
because many people in Afghanistan carry arms openly. Although Taliban forces did not
generally conceal their weapons, they also never attempted (o distingvish themselves from other
individuals through the arms they carried or the manner in which they carried them. Thus, the
Taliban carried their anns openly, as GPW requires military groups to do, but this did not serve
1o distinguish the Taliban from the rest of the population, This foct reinforces the idea that the
Taliban could neither be distinguished by 1heir umiforms and insignia nor by the arms they

carried from Alghani civilians.

Finally, there is no indication that the Taliban militia undersiood, considered themseives
bound by, or indeed were even aware of, the Geneva Conventions or any other body of law,
Indeed, it is fundamenital thar the Taliban followed their own version of lslamic Jaw and
regularly engaged in practices that Nlouted fundarnenta) intemational Jegal principles. Taliban
militia groups have made lirtle attempt 10 distinguish between combatants and nop-combatants
when engaging in hostilities. They have killed for racial or rehgious purposes. Furthermore,
DoD) informs us of widespread reports of Taliban massacres of civilians, raping of women,
pillaging of villages, and various other atrocities that plainly violate the laws of war.

P.av-1
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Based on the above facts, apparently well known 1o all persons living in Afghanistan and
joining the Taliban, we conclude thal the President can find that the Taliban militia is
categorically incapable of meeung ﬂm Hague conditions expressly spelled out in Article 4(A)(2)

of GPW. N
n.

One might argue that the Taliban is not a “militia” under Anicle 4(A)2), but instead

constitites the “armed forces™ of Afghanistan. Neither Anicle 4(A)(1), which grantis POW
status to members of the anned forces of a state pany, nor Anicle d(A)(B) which grants POW
status 1o the armed forces of an unrecognized power, defines the tenm “armed forces.™ Unlike
the definition of militiz in Arficle 4(A)(2), these two other categories coniain no conditions that
these groups must fulfill 1o achieve POW status. Moreover, because GFW does not expressly
. incorporate Article 4(A)(2)’s four conditions into either Anticle 4(A)(1) or (3), some might
question whether members of regular armed forces need 1o meet the Hague conditions in order 1o

quslify for POW status under GPW,

We conclude, however, that the four basic conditions that apply 10 militias must also
apply, at a minimum, 1o members of armed forces who would be Jegally entitled 10 POW status,
In olther words, an individual cannot be & POW, even if 2 member of an armed force, unless
forces also are: (a) “commanded by a person responsiblr. for his subordinates™; (b) “hav(e] a
fixed distinctive sign recognizable a1 a distance™; (¢) “carry{}:arms openly™; and (d) “conduci{}
their operations in accordance with the laws and customs of war.” Thus, if the President has the
factual basis 10 determiine that Taliban prisoners are nol entitled to POW status under Arsticle
4(A)(2) as members of a militia, he therefore has the grounds 1o also find thal they are not
entitled 1o POW status as members of an armed force under either Anicle 4(AX)(1) or Anicle

4(A)(3)-
Article 4(A)’s use of the phrase “armed force,” we believe, incorporated by reference ihe
four conditions for mihtia, which originally denved from the Hague Convention IV, There was
na necd to list the four Hague conditions in Article 4(A)(3) because it was well understood under
preexisting imternational law 1hat all armed forces were already required to meet those
conditions. As would have been understood by the GPW’s drafiers, use of the term “armed
forces™ incorporated the four criteria, repeated in the definition of militia, that were i rst used in

the Hague Convention IV.

The view that the definition of an armed force includes the four criteria outlined in Hague
. Convention TV. and repeated in GPW is amply supporied by commentators, As explained in a

" recently-issued Depariment of the Army pamphlet, the four Hague conditions are “arguably part
and parcel of the definition of a regular armed force. )t is unreasonable 10 believe that a member
of a regular armed force could conduct military operations in civilian clothing, while 2 member
of the militia or resistance groups connot. Should a member of the regular armed forces do so, it
is likely that he would lose his claim 1o impiunity and be charged as a spy or as an illepal
combatant.” Major Geoffrey 8. Corn & Major Michael L. Smidt, “7o Be Or Not To Be, Thar Is

The Question”: Contemporary Military QOperations and the Staius of Copiured Personnel

F.Bg-12
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Department of the Army Pamphiet 27-50-319, 1999-Jun. Army Law. 1, 14 n.127 (1999), One
scholar has similarly concluded that “[u]nder the Hague Convention, a person is'a member of the
armed forces of a stote only if he satisfies the [four enumerated] criteria.” Gregory M. Travalio,
Terrorism, International Law, and the Use of Military Force, 18 Wis, Int’} L J, 148, 184 n.140
(2000). See alse Michael N. Schmil, Bellum Americanum: The U.S. View of | Twventy-First
Century War and lis Possible Implications For the Law of Armed Conflict, 19 Mich. 1, Int*1 L.
105], 1078 (1998) (“[U]nder the Regulations annexed 1o Hague Convention IV, combatants
were those who were members of the regular armed forces (or formal militia), were commanded
by 2 person responsible for their conduct, wore a fixed distinctive emblem (or upiform), carried
their weapons openly, and conducted operations in accordance with the law of war. ' The 1949
Geneva Convention on Prisoners of War extended this siatus to members of an organized

resistance movement which otherwise complied with the Rague 1V requirements.™)

Further, it would be utierly illogical to read “anmed forces™ in Article 4(AX1) and (3) as
somehow relieving members of armed forces from: the same POW requirements imposed on
members of 2 militia. There is no evidence that any of the GPW’s drafiers or ratifiers believed
that members of (he regular armed forces ought to be govemned by lower standards in their
conduct of warfare than those applicable 1o militia and volunteer forces. Otherwise, a sovereign
could evade the Hague requirernents altogether simply by designating all combatamts 35 members
of the sovereipn’s repular armed forces. A sovereign, for example, could evade the status of
spies as unlawful combatants simply by declaring all spies to be members of the regular armed
forces, regardless of whether they wore uniforms or not.  Funther, it would make little sense 1o
construe GPW 10 deny some members of mililias or volunteer corps POW protection for failure
to satisfy the Hague conditions (under Article 4(A)(2)), while conferring such status upon other
memibers simply because they have become part of the regular armed forces of a parly {under

Anticle 4(AX1)).
This interpretation of “armed force” in GPW finds direct support in the International
Committee of the Red Cross, the non-govermnmental organization primarily responsible for, and
most closely associated with, the drafiing and suvccessful completion of GPW, After the
Conventions were established, the Committee started work on a Commentary on all of the
Geneva Conventions. In s discussion of Article 4(A)3) of GPW, the ICRC construed both
Arlicle 4(A)(1) and (3) to require all regular armed forces to sausfy the four Hague IV (and

Anijcle 4(AX2)) conditions:

[tThe cxpression‘ “members of regular armed forces™ denotes armed forces which
differ from those referred to in sub-paragraph (1) of this paragraph in one respect
only: the authority to which they profess allegiance is not recognized by the”
adversary as a Party to the conflict. These “regular armed forces™ have all the
material characteristics and all the attributes of armed forces in the sense of sub-
paragraph (1): they wear uniform, they have an organized hierarchy and they
know and respect the laws and customs of war. The delegates to the 1949
Diplomatic Conference were therefore fully justified in considering that there was

" no need 10 specify for such anned forces the requirements stated in sub-paragraph

(2) (a), (b), (c) and (d).

P.E9.12
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Red Cross Commentary at 62-63 (emphasis added).

Numerous scholars have similarly interpreted GPW as applying the four conditions (o

Anticle 4(A)(1) and (3) as well as to Article 4(A)2). As Professor Howard S. Levie, & Jeading
expert on the laws of war and the Geneva Conventions in particular, has explained in his

authortative treatise:

This enumeration [of the four conditions] does not appear in subparagraph 1,
dealing with the regular armed forces, This does not mean that mere membership
in the repular armed forces will automatically entitle am individual who is
captured to prisoner-of-war status if his activities prior to and at the time of
caplure have not.met 1hese requirements. The member of the regular armed
forces wearing civilian clothes who ig captured while in enemy territory engaged
in an espionage or sabotage mission is entitled to ne different treatment than that
which would be received by a civilian captured under the same circumstances.

Any other interpretation would be unrealistic as it would mean that the dangers
inherent in serving as a spy or saboteur could be immunized merely by making

the individual a member of the armed forces; and that members of the armed
forces could act in a manner prohibited by other areas of the law of armed conflict
and escape the penalties therefore, still being entitled to prisoner-of-war status.

Howard S, Levie, 59 Internalional Law Studies: Prisoners of War in International Armed
Conflict 36-37 (Naval War College 1977). Oxford Profgssor Ingrid Detter has similarly

conciuded that, under the 1949 Geneva Conventions,
10 be a combatant, a person would have to be;

(a) commanded by a pérson responsible for his subordinaies;
(b) having a fixed distinctive sign recognizable at a distance;

(¢c) carrying arms openly;
(d) conducting their operations in accordance with the laws and customs of

War.,

The same requirements as apply 1o irregular forces are presumably also valid
for members of regular units. However, this is not clearly spelt out; there is no
iexiual support for the idea that members of regular armed forces should wear
uniform., On the other hand, there is ample evidence that this is a rule of Jaw
which has been applied to a number of situations 10 ascerain the status of a”
person. Any regular soldier who commils acts pertaining 1o belligerence in
civilian clothes loses his privileges and is no longer a lawful combatant.
‘Unlawful’ combatants may thus be either members of the regular forces or
members of resistance or guerilla movements who do not fulfil the conditions of

lawful contbalants.

- 0
Ingrid Detter, The Law of War 136-37:(Cambridge 2d ed. 2000). See also Christopher C.
Burns, The Prisoner of War Status of PLO Fedayeen, 22 N.C. J. Int’l L. & Com. Reg. 943, 987

P.laz
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n.308 (1997} (“I am using Adicle 4A(2)'s four crileria because the armed forces of the
Palestinian Authorily, over 30,000 men under arms organized into roughly ten or more. separate
para-military units, are more charactenstic of militia units than the regular anmad forces of a
siate. This is because these unils are organized as police/security units, not exc]pswe: combat

units. See Graham Usher, Palestinian Authority, Israeli Rule, The Nation, Feb. 5} 1996, at 15,
16. Whether the Palestinian Authority’s forces are c0n51dcred militia or members of 1he armed

forces, they stilf must fulfill Anicle 4A(2)’s four crileria,”

“armed force” inciudes the four conditions first

Therefore, it is clear that the erm
identified by Hague Convention IV and expressly applied by GPW to militia groups. In other

identif;
words, in order to be entitled o POW status, 2 member of an armed force must (a) be
7, (b) “havie] a fixed distinctive sign

“commanded by a person responsible for his subordinates
recognizable at a distance™; (¢) “‘carry[] arms openly”; and (d} “conduet[] their operations .in

accordance with the Jaws and customs of war.” We believe that the Prcmdcnl, based on the facts

supplied by DoD, has ample grounds vpon which te find that members of the Taliban have failed
to meet three of these four criteria, regardless of whether they are characierized as members of a
militia” or of an “armed force.” The President, \herefore, may determine that the Taliban, as a

group, are not enlitled to POW status under GPW.
v.

Under Article 5 of GPW, “[slhould any doubt artse as 1o whether persons . ;. belong 10

any of the calegories enumerated in Article 4, such persons ghall enjoy the protection of the
present Convention until such time as their status has been determined by a competent tribunal.”
il a

As we understand it, DoD in the past has presumed prisoners 1o be entitled 10. POW s1atus until

' The only federal count we sre aware of that has addrcsscd this issue denied Anticle 4(A)(3) status 10 defendants
because they could not satisfy the Hague conditions. In Unired Stares v, Buck, 690 F. Supp, 1291 {(S.D.N.Y. 1988),
the defendanis claimied 1hat they were entitled 10 POW status 95 military officers of the Republic of New A frika, “a
sovereign nalion engaged in a war of liberation against the colonial forces of the United Stales government.” /d. at
1293. That nation, it was contended, included “all people of African ancestry living in the United States.™ 7d. a1
1296. The count refused 10 extend POW status to the defendants. Afier determining that GPW did not apply at all
due o the absence of an armed conflict as undersiood under Anicle 2, the count aliernatively reasoned that the
defendants could not satisfy any of the requiremenis of Article 4. See id. at 1298 (s1ating that, even if GPW applied,
“it is entirely clear that these defendants would not fall within Anicle 4, upon which they initially relied”). The
court first concluded that the defendanis failed to meet the four Hapue conditions expressly spelicd out in Article

4(AX2). The court then rejecied POW status under Article 4(AX3) *[[Jor comparable reasons™ i

Anicle 4(AX2) requires that 10 qualify as prisoners of war, members of ‘organized resistance movements
must fulfill the conditions of command by a person responsible for his subordinates; having a fixed

distinctive sign recognizable 81 a distance; carrying arms openly; and conduciing their operations in
accordance with the laws and customs of war. The defendants at bar and their associates cannot pretend to
1

kave fulfilled those conditions. Fer comparable reascns, Article 4(3)'s reference to members of ‘reguiar
armed forces who profess allegiance (0 3 government or an authonity not recognized by the Detaining
Fower’, also relied upon by defendaiits, does not apply lo the circumstances of this case.

/.

Jd. (emphasis added). The coun reached this conclusion even though the Hague conditions are not explicitly spelled
out in Anticle 4(AX3). Nothing in the coun’s discussion suggesis that it would have consirued Anicle 4(AX1) any

differenly.

P.11.-12
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iribunal determines otherwise. The presumplmn and tribunal requirement are triggered,
however, only if there is “any doubt” as o a prisoner’s Article 4 status.

Under Articie 11 cf the Ccrnsllluhon, the President possesses the power to interpret treaties

on behalf of the Nation.? We conclude, in light of the facls submitted 16 us by the Depariment of
Defense and as discussed in Parts 11 and I of this memorandum, that the Pn:s:dent could

reasonably interpret GPW in such a manner that none of the Taliban forces fall withiin the legal

definition of POWs as defined by Article 4. A presidential determination of this nature would
eliminate any legal “doubt™ as to the prisoners’ status, as a matier of domestic law, and would

therefore obvizte the need for Article 5 tribunals.

This approach is also consistent with the terms of Anicle 5. As the Intemational
Commitiee of the Red Cross has explained, the “competent tribunal” requirement of Article 5
applies “ta cases of doubt as 10 whether persons having commilled a belligerent act and having
fallen into the hands of the enemy belong to any of the categories enumerated in Anticle 4.” Red
Cross Commeniary at 77. Tribunals are thus designed 10 determine whether a particular set of
facts falls within one of the Article 4 categories; they are nof intended to be vsed 1o resolve the
proper interpretation of those categories. The President, in other words, may use his
conslitutional power to interpret (reaties and apply them to the facis, jo make the determination
that the Taliban are unlawful combatants. This would remove any “doubt” concerning whether

members of the Taliban are entitled 10 POW status,
We therefore conclude that there is no need o eslabhsh Iribunals 1o dr,t:rmmc POW
status under Aricle 5

Please let us know if we can provide further assistance.

. oyl

Jay'S. Bybe
Assisiant Allomey General

',"" .
? See Memorandum for Jolin Bellinger, 11, Senior Assoeiate Counsel and Legal Adviser 1o the National Security
Council, from John C. Yoo, Deputy Assistant Anormney General and Robent S. Delahunty, Special Counsel, Office of
Legal Counsel, Re: Authority gf the President jo Suspend Certain Provisions of the ABM Treary (Nov. 15, 2001).

P.12/12
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FOR: SECRETARY OF DEFENSE

FROM:  William J, Haynes I, Getieral Counsel e o

SUBJECT: Counter-Resistance Techniques

* The Communder of USSOUTHCOM has fnrwarduduaquaitbyﬁ_n Commanger of

Joint Task Force 170 (bow JTF GTMO) for spproval of counter-resistance techmiques
to aid in the interrogation of detaineos at Guantanamo Bay (Tab A),

* The request contains three categories ofmummsunueuuhmquu, with the first
 category the least agqrmﬁw and the third category the most aggroesive (Tab B),

* Ihave discussed this with the Depity, Doug Feith and Geners) Myers, Lbelieve that
all join in my recommeniation that, as a mistter of poliéy, you.authiics the - :
Commander of USSOUTHCOM to empley, in kis discretion, only Catogories Tand It
and the fourth tochnique Listed in Category I (“Use of mild, non-injurious physical
mmmumm;mmmmmmﬁmm&gu.mumpum.

¢ While all Catcgorym_teéhniqlmmybeleg'iuyawﬂ;bh;_wbpﬁcwﬂ:u,ua
matier of policy, a blanket approval of Category 111 liques is not warranted at this
hmﬂurﬂmedFm mmamnlhndudothMmM-mﬂmﬂ

RECOMMENDATION: That SECDEF approve the USSOUTHCOM Commander's uge

Approved Disapproved Other
ims?:dmu #WM, L Srmad ~/pf ¥-lo IL--W'
cc: CICS, USD(P) A Jﬁ-, w17‘ ;s %V"itj éﬂ;ﬁ‘/ .é VA-M"J' -.7

| ") /L DEC 0 2 ppg»
xlaszificd Under Avthority of Execotive Order 12958 —— . ¥
1 Executive Seorctary, Office of the Secretary of Defense
illiam P, Marrior, CAPT, USN : .
L (1N ACCITIER o inn




MCCLATCHYDC . ‘ o FP.@3-21
-rk b . "0-&?5 Pl ?

e NGLASSIFED
=bECRELANAEODN

DEPARTMENT OF DEFENEE
vOINT TASK FORCE 170

GUANTANAMO BAY, cUBA
APOAE 05360

MF 176874

T RERORAND U FOK CRRmREAE, Jai TRE R ———— ~
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SUBJECT: Lega! Brief oh Proposed ConntenReslrtancs Strategies

(1) () In November of 1994, ¢he United States ratified The Convention Against Torture wnd Other
Crozl, Inhumane or Deprading Trashment o Prinrhment, However, the United Staea toak & yeservation
to Article 36, which defined ervel indmimmne and dograding trastrint or punichaent by ingead deferring
to the eurrenl standard grileulated in the B Amendment to the United States Constitrtion, Therefore, the

Dinieed sw:nﬁnnlyﬂmummaﬂmqmthumuwh ed undez the

hhum: ’ "Hﬁm
The United Statcs revified it om the condivian ﬂmﬁwuﬂdmhm{mﬁ&mﬂm:mﬁm
to Article 7 that we weudd only be bedzd ¢o the extent that the United Statey Canrtineg

And ubinial polshmenr

() () The Ramc Btanzs esahlidied the Infersiomal Crinaoal Conrt and cefmdastized inbronge
teatroont, nxlanil wd meat, The Unlted Sramy i i
i e e R
() (L) The Unbed Nusingy? iveraal Declaration of Homm Rights, prohibits inkn
e T e T,
ce Y : i
f”mm. thay are net snfirecsble by hemselvas. . G emtlnasicns e
(©) (U) Thete Ls aams Pur s uunuﬁngthmmthnlhqu Rights ‘
Lhe fxsue of tortare. Tha Court :nnh'plu:n?lIlL m?u‘em'ﬁ;m of tortors and uhq.ru:;: mum hﬂ:’l
thnkdﬁ:.hin!hﬂc_r&uﬂrmndmﬁiu. The Britith authorittce dmlopadpmﬁnuofhhmpdm
ru:hufmmhlm&lmhm.ﬂadngbhihohwcﬁdrhmhowmﬁe
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Mehinovic v, Vuckovig, 198 F. Supp, 24 1329 (N.D. Gear, 2002);
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b, (U} Domastic Law: Although the dataines intarrogations sre et ocowring in e coptmenta)
Unhed States, U.S, parsonne] conducting sald futerropationy are i bound by 3pplicatls Federal Law,
specifically, the Highth Armmrdenrnt of the United Strtes Constinvion, 18US.C § 2340, exd fer prilitary
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(€) (U) At the District ComtJeve], fha tpical conditions-of-canfinsment claims fnvoive g
distarbanca of the inmate*; Physical comfert, amudaepdepr!vmm or Ioad negs, The Bighth Chenis
ruled In Singh v, Holoomh 1992 US. App. LEXIS 24750, that an allapaion by an inmats thay he Was
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() (U) Casolew in the santext of the federal tortare statms atd intearogations jg aiso Jacking, as the
mjnrityuﬂhumhwhw!ﬁ:twmrmw%thniﬂaglﬂqdhnulncﬁﬂmdbylhnpdfu
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MEMORANTDUM FCR THE VICE FRESIDENT
THE SECRETARY OF STATE
THE SECRETARY OF DEFENSE
THE ATTORNEY G
CHIEF OF STAFF TO THE PRESIDENT
DTRECTOR OF CENTRAL TNTPLLIGENCE
THE FRESIDENT FOR NATIONAL

ASSISTANT TO
EECURITY AF FAIRS
EPS OF STAFF

CHATRMAN OF THE JOINT cHI
mane Trentmeht cf al Qaeda apd Taliban Detrineas

SUBJECT ¢ Hu
1. Our recent extensive discuspicns regarding the atatus
of al Qacda znd Taliban detainesd confirm that the appli-
Ganeva Conventien Relative to cthe Treatment
1949 (Geneva) tO the

cation of the
of Prieoncrs of War cf Auguet 2.
conflict with al gaeda and the raliban invelves complax
legal gquestiona. py ite terms, Geneva applies teo conflicts
{nvolving "High centracking partien,” which ©an only be
acates, Merecver, i mgeumes the exisLence of ‘regular®
armed forces fighting on behalf Howevaer, Che
war against terrorism wshers in a new paradigm, one in
which groups with broad, internaticnal reach cormit horsific
scrg against jnnecent civiliana, somerimes with thae direct
support ©f BCares. our Nation recognizes that thia new .
paradigm -~ ushered in net by us, put by texzorists -
reguizres new chinking in the lav of war, but thinking that
istent with the principles af

sheuld nevertheleasd be cons

Genevi,
2. Pursusnt te my authority 2E Commander :‘.n_t:'him‘. and Chief
Fxecutive of the thited Scated, and Telying on the cpinien
of the Department of Juetice dated January 22, =agez, and on
the legal opinion rendersd By the Actorney ceneral in his
letter of Februazry 1, 2002, I hereby detexmine as follows:
T accept the legsl conclusien of the Department of
that none of Che provigions

a.
Jugtice and determine
¢ conflict with al Qasda in

of Geneva apply te ©u
Afghanistan or elsewhere throughout the world pecause.
ameng wthex reasons, al CQaeda is net 3 High Contracting

party to Geneva.
e Attorney General

b. T aecept the legal c©
£ Juetice that I have the authority

and the Department o .
under the Constitutien O gugpend Geneva 23 between
tut I desline to

the United States and Afghanistan,
NS¢ DECLASSIFICATION REVIEW [EO. 12968 as smended]
DECLASSIFIED IN FULL ON €/17/2004

| vl ,
: en: - 02/07/22 byRScubers
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exercise that autherity at this time.
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ourl pzcs:ht ==
right to exercise this autherity in this
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Joes not 2PpLY B9 either al Qaeda ©F Taliban detaineas,
the relevant conflicts

because; ameng sther reaacns#,
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SECRETARY OF DEFENSE
1000 DEFENSE FENTAGON
WASHINGTON, DC 20301-1000

MEMORANDUM FOR COMMANDER USSOUTHCOM JAN 15 2003

SUBJECT: Counter-Resistance Techniques (8)]

AERE

(5) My December 2, 2002, approval of the use of all Category I1
techniques and one Category III technique during interrogations at
Guantanamo is hereby rescinded, Should you determine that particular
techniques in eijther of these categories are warranted in an individual case,
you should forward that request to me. Such a request should include a

thorough justification for the employment of those techniques and a detailed
plan for the use of such techniques. - |

(U) In all interrogations, you should continue¢ the humane treatment of
detainees, regardless of the type of interrogation technique employed.

(U) Attached is a memo to the General Counsel setting in motion a
study to be comnpleted within 15 days. After my review, I will provide

further guidance. | . _

Classified by: Secretary Rumsfeid
Reason: 1.5(c)

Declassify on; 10 years ) . .

Declassify Under the Authority of Executive Order 12958

- UNGLASSIHEB By Exccutive Secretary, Office of the Secretary of Defense

By William P. Mamriow, CAPT, 1JSN
June 21, 2004

>
A Cceme rroren X 00176 /02
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SECRETARY OF DEFENSE

1000 DEFENSE PENTAGON
WASHINGTON, DL 20301-1000

JAN 15 2003
MEMORANDUM FOR THE GENERAL COUNSEL OF THE DEPARTMENT
OF DEFENSE

SUBJECT: Detainee Interrogations (U)

(U) Establish a working group within the Department of Defense to assess
the legal, policy, and operational issues relating to the interrogations of detainees
held by the U.S. Armed Forces in the war on terrorism.

(U) The working group should consist of experts from your Office, the
Office of the Under Secretary of Defense for Policy, the Military Departments,
and the Joint Staff, The working group should address and make
recommendations as warranted on the following issues:

. (5) Legal considerations raised by interrogation of detainees held by U.5.
Armed Forces.
» (S) Policy considerations with respect to the choice of interrogation

techniques, including:
© (8) contribution to intetligence collection
O (8) effect on treatment of captured US military personnel
O (S) effect on detainee prosecutions
© (8) historical role of US armed forces in conducting intcrrogaﬁons
. (8) Recommendations for employment of particular intexTogation
techniques by DoD interrogators.

(U) You shouid report your assessment and recommendations to me within

15 days.
Declassify Under the Authority of Excentive Order 12938
. By Exccntive Secretary, Office of the Secre of Defense
Classified by: Secretary Rumsfeld B§ William P. Mariott, CAPT, USN i
Reason: 1,5(c) UNGLASSIFIEB June 21, 2004 ‘
Declassify on: 10 years ™
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1 80C DEFENSE PENTAGON .
WAEHINGTON, D, ¢. 203011600

JAN 1 7 2003

SENERAL COLINSTL

o)

o)

MEMORANDUM FOR THE GENERAL COUNSEL OF THE DEPARTMENT OF THE ARR
FORCE |

SUBJECT: Woi-king Group to Assese Legal, Policy, and QOperaticnal Issﬁes Relating to
' Interrogation of Detainges Held by the U.S. Armed Forces in the War on ‘Tarrorism

)

(U) You axe hereby designated a3 the Chair of an intradepartmenta} working group end
my executive agent to prepare an assesement and recommendations for me that are responsive to
the attached memorandum of the Secretary of Defense, “Detainea Interrogations,” dated January
15, 2003. n carrying out these responsibilities, you ghould call upen the resources of the offices
of those indicated as recipients of copies of this memorandurn, including requesting their
participation, or that of members of their staffs, in this working group.

_ (U) Please provide me with periodic updates as available. I expect your effort to address

and provide recommendations, as warranted, pertaining to the issues et out in the Secretary’s

memorandum, Your anslysis should teke into account the various potential geographic locatione
where U.S. Armed Forces may hold detainces.

(U) You should provide your assessment and recommendations to me by January 29,
2003, I sppreciete your willingness to asgums this important responsibility-

AV

Attachrnent:
As stated.

eict :

Under Secretary of Defense (Policy)

Acting Assistant Secretery of Defense (SO/LIC)
General Counsel of the Department of the Army
General Counsel of the Department of the Navy
Director of the Joint Staff

Director, Defense Intelligence Ageucy
Counsel for the Commandant of the Marine Corps
The Judge Advocate General of the Army

The Judge Advocats General of the Navy

The Judge Advocate General of the Air Force
Staff Judge Advocate for the Cormmandant of the Marine Corpa

- .

TOTAL P.Z21
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