
















MRY-07-2008 14:44 MCCLRTCHYDC

TAB

D

P.01/12



MRY-07-2008 14:44
JUN-18-2004 11:42

MCCLRTCHYDC
p" 02/12

6 Fcbr-uU)' 2002.
t'

INFORMAnON PAPD

~edu....~',\c;i&

'"' ~"''''4.. '),~e,,~
CCl.c>.c......·.~~.~ ~'i

"QC)~ ' '10 " ...._~""
, LQ........ '!oQ.' -:.Ql."\N -
~~ e;,';l..0Cl.\~

Subject 13ackgound Infonnatton on TaUbe Fore~

1. PumOfr:. -To provide Information on tbe etganization/command structure.
ulUforms and ~D.ponsofTaJ1ban forees. ' '

2. ~.

• OrianiZatlon/Command Structure

• The Talfban never c1aJh)ed to be'the armed farcea ofAfgban$stG.
, "

TalSban~d~oups ~gular1yl1!fen-ed to themselves aa a reti&tou8
moveD1cnL The -:raDban~ 1& better conceiVed of... a mt1JUa~ M.
mUtUa. they cUd not fight [or their ~untIy; they fought for thdr tribe
or group. ,"

-. Evm as a miJ1Ut.. they were never oJianJzedm mllftuy units u we
undeJ"5tlind them. They aTe best eonamd ofas loosely-structured
groups who fought for thdJ" own JoCAI and'pU80nallntt;re8ta:

• Taliban "commanders'" were 5imflar tc feudal lord,. Areas u.ndcr
-ralibJill control'" were chandc:rlzc:d by II pre-modem governance
based on IB1amJc Jaw.

- There wu no pU'UlanenL centra&:cd coDUnunkatJons in&asth1c:ture
as would 'be expected tn a rNJltaIy organization.

Al gaida fighters fonned the core ofsome TaJlban groups. After 7
Oct. the aJ Qafda,ITaUban distmctJon became even mOR blutt"ed when
al QaJda played the lead:ini role in orga.r:Utin4 defenses in certaJn
&rcas of the counby. At gaJda. {orte$ wen: gcncnJ1y considered to be
more diSciplined. bettu tnined and mo~ professional than the
TaUbaJ'l mJUt:la.

- The Talibari miltUa was not stnJetuz-i:d as a militaJy unit. 'Tbcy often
recnuted D:le:lhben from other miUt1ae thrCIug:b defections and bribeJy.
'1bq- would matntain forces thr'OugbthRats of Violence.

• U.rrlfonns and Jns1gnfa ; .

-TaUban JD1btta WOR no d1stJne:u~signs. inliiignia.,symboIs or
W'llfonns. Mfllua memb~ (ought .in the same dothes they wore doing
any other da1ly function.
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• Some have stated that TaUban 'Dl1UUII won "black twbaD5.~ As •

factual platter, thJs may have been true. but there is no JndfClltion
these were intended to be an 1denU1Y'J:nC f!tatun.

• The closest analog ttl an in.9ipa is the fae:t that some tribes eamed •
tnbal1Jag. :However. there is no tnc!leaUon fudMdual flgbten
~st1ngutshedtbemseJYe, as combatanq.

• Carrying ofA.r'J%W;

_Most male" in Nghan1statl cany enns openly. Tallban made no
attempt to d1stingussh themselves from other fndMduals c:an;1nI
1U"I:n8.

.• cOmPlJance w.ith the Law o{War:

~ The TaHban baa never claJmed to be bound by the 'Geneva
Convc:nt:lo~. 1heydfd not Reog:niIC or demonstrate an, awannes. of
relevant Hague or Geneva. nonns ngardfpl the Jaws and eustoma of
anned c:onJUcL .,

~ Talfban xntlitias followed Shana law O.s1amSc Jaw). In thiS respect.
prisoners Who had stolen mJght ncdVe summary amputations of a
Jfmb.

- Taliban militias made nO at.tempt to "di5t1ngu:1sh between combatants
and nop-combatants when ft&btlng. T.hey JdlJed for racial or rcUgtoua
purposes.

- 1'bcre are wJdesp~adreports ofmassaeres or dviJians. rape. pillage
and other atrpdtlcl, .

• As a matter of convention. US ~telllgence used the ternlS "CDrpS"' and
"'~Olpa commanders"' to dellc:nbe perwnneJ aasigned tniltU. .

.. reaponsJbiliUea. nu::sc terms ~re not uS'cd "by the Tallban.

Prepared by: L. E. Jacoby, RADM. U.S. Na\ly, J·2, 695..3764
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Memornndum for A,lberlo R. Gonzales
Counsel to 'be President

Reo'SttllllS ofTtI/ibml Forces Under Article 4 ojthe 17u'rd Geneva Convention 01J949

You have asked fOr our Office's views conceming the status of members oflhe Taliban
militia under Aniele 4 of Ihe 1949 Geneva Convention(lJI) Relative to the Treatment of
Prisoners of Wnr ("GPW"). Assuming the accuracy of various facts provided 10 us by the
Depanrnenl of Defense' ("DoD"), we conclude Ihllt the President has reasonable factual grounds
to delemline Ihat no members of the Tnliban militia are entitled to prisoner of war ("POW'')
status under GPW. Firsl, we explain that the Talib:m militia cannot meet the requirements of
Article 4(A)(2), because it fails 10 satisfy al Icaslthree of the four conditions of lawful combat
nJiicul:lIed in Arlicle 1 of Ihe Annex to the 1907 Hague Co~:vention (TV) Respecting the Laws
and Customs of War on Land ("Hague Convention"), which are expressly incorporated into
Article 4(A){2). Second, we note Ihat neilher Article 4(A)(I) nor Aniele 4(A)(3) apply 10

militia, and Ihal the four conditions of l:!wful combat contained in the Hague Convention also
govern Miele 4(A)(I) and (3).deteT7l1inations in any case. Finally, we explain why therc is no
need to convene a tribunal under Miele 510 determine Ihe status of the Taliban detainees.

I.

Article 4(A) of GPW defines Ihe types of persons who, once they have fallen undcr the
control of Ihe enemy, are entitled 10 Ihe legal status of POWs. The first three categories are the
only ones relev:!nt 10 Ihe Taliban. Under Article 4(A)(J), individuals who are "members of the
armed forces of a Pari)' 10 the conflict," are enlitled to POW status upon capture. Article 4(A)(3)
includes as POWs members of "regular anned forces who profess allegiance to a government or
:IJI 3ulhorily not recognized by the Delaining Power,"

Article 4(A)(2) includes as POWs mcmbers of "olher militias" and "volunleer corps,"
including "organized resislance movements" Ihal belong to a Party 10 Ihe conflict. In addilion,
members of mililias and volunteer corps, must "fulfill" four conditions; (a) "being corrunanded
by a person responsible for his subordinau:s"; (b) "having a fixed distinctive sign recognizable at
a distance"; (c) "carrying anns openl)'''; and (d) "conducling their operations in accordance with
the laws and customs of \Var." Those four conditions reflect those required in the 1907 Hague
Convention IV. See Commel1lnry to the G~/leva CO/lvelllioll Relative 10 lhe' Tretltment of
Prisoners of War 49 (Red Cross 1952) ("Red Cross Commentary") ("dming the 1949 Diplomatic
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Conference ... there was un:mimolls agreemenl thai the categories of persons 10 whom the
Convenlion is applicable must bc defined, in hnrTOony with the Hague Regulatiol1$").

Should "any doubl arise as 10 whether persons, having committed a bellitbl act and
having fallen. inlO fhe hands oflhe enemy," GPW Anicle 5 requires thatlhese indiv,l~uals"enjoy
Ihe protections of" the Convention until a tribunal has delermined Iheir status.

Thus, in deciding whether members of the Taliban militia qualify for POW stalus, the
President must determine whether they fall within any of lhese Ihree calegones. Under Article II
of fhe ConstilUlion, lhe President possess~ Ihe power 10 inlerpret treaties on behalf of the
Nalion. Memorandum for John Bellinger, JJI, Senior Associate Counsel and Legal Adviser to
the Nalional Security Council, from John C. Yoo, Depuly Assistanl Allomey General and Robert
J. Delahunty, Special Counsel, Office of Legal Counsel, Re: Allthority of 'he President (0
Suspend Certain Provisions of tile ABM Treaty (Nov. 15, 2001). This includes, of course, the
power to apply Ireaties to Ihe facts of a given silUation. Thus, lhe President may interprel GPW,
in light of Ihe Ienown facts concenting lhe operaIion of Taliban forces during Ihe ArsJ'!anistan
conflict, 10 find Ihat all of Ihe Taliblln {Drees do not fall wilhin 1he legal definition ofPOW. A
presidenlial delerminntion of Ihis nlllUTe would climinale any legal "doubt" as to the prisoners'
slatus, as a mailer of domeslic law, and would Ihercfore obviate lhe need for artiCle S tribunals.

We believe Ihat. based on Ihe facls provided by the Depar1ment of Defense, see Rear
Admiral L.E. Jacoby. U.S. Navy, J·2, ill/ormatioll Poper. Subject: Bockground In/o':I1Io''-on on
Taliboll Forces (Feb. 6, 2002), fhe Presidenl has reasonable groonds 10 conclude lhatthe TaJiban,
as a whole. is not legally enlil/ed 10 POW stalUs under AIlides 4(A)(I) through (3).

II.

As the Taliban have described themselves as a mililia, ralher than the lIIlTIedforces of
Afghanislan, we begin with GPW's requiremenls for militia and volunteer corps under Article
4{A){2). Based on the facls presenled 10 liS by DoD, we believe that the President has the {actual
basis on which 10 conclude lhat Ihe Taliban mililia, as a group, fails to meet Ihree of the four
GPW requirements, and hence are nol legally entitled 10 POW status.

First, tnere is no organized comm:lOd slruclure whereby members of the Taliban militia
report to a mililary commander who lakes responsibility for the aClions of his subordinates. The
Taliban lacks a pemlanenl. centralized communications infrastructure. Periodically, individuals
declared themselves 10 be "comm:mders" and organized groups of armed men, but these
"commanders" were more akin 10 feudal lords than military officers. According 10 000, the
Taliban militia funclioned more as many different amled groups lhat fooght for their own tribal,
local, or personal'interests.

Moreover, when the anned groups organized, the core of lhe organization was often al
Qaeda, a multinationallerrorist organizalion, whose existence was not in any way al=countable to
or dependenl upon Ihe sovereign slale of Afghanistan. We have previously concluded, 3S a
mailer of Jaw, that aJ Q3eda members are nol covered by GPW. See Memorandum for Alberlo
R. Gonzales, Counsel 10 lhe Presidenl and William J. Haynes II, General Counsel of the

2
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Departmenl of Defense, from Jay S. Bybee, Assislant Atlomey General, Re: Applications of
Trealies and Laws 10 al Q<leda and Taliban Delainees (Jan. 22, 2002). After October 7; when the
United Slales anned forces began aerial bombing of al Qaeda lind Taliblln targets in Afghanistan,
lhe dislinC1ion between Talib:lJJ and al Qacda became even more blurred as al QlIeda assumed the.
lead in organizing the defense. !

DoD's r.,cts suggest1hat 10 the eXlenlthe Taliban militia was organized alall, it consisted
of a loose array of individulIls who had shi{ting loyalties among various TaJiban and al Qaeda
figures. According to DoD, the Taliban lacked the kind of organization characteristic of the
military. The fact Ihat at any given time during lhe conflict lhe Taliban were organized into
some structured organizalion does nol answer whether lhe Taliban leaders were responsible for
their sUbordinales within the meaning of GPW. Anned men who can be recruited from other
units, as DoD states, lh.rough defeclions and bribery are not subject 10 a commander who can
discipline his troops and enforce the Jaws ofwar.

Second, there is no indication Ih:l1 the Taliban militia wore any distinclive uniform or
other insignia that served liS :J "fixed distinctive sign recognizable lit a distance." DoD has·
advised us lhat the Taliban wore the s:lme clothes Ihey wore to perfolTl1 other daily functions,
and hence they would h3ve bcen indislinguishable from civilians. Some have alleged that
members oflhe T3liban would wear black turbans, but apparenlly Ihis was done by coincidence
ralher than design. lndeed, there is no indication lhal black turbans were systematicallY worn to
serve as an identifying fealme of the armed group.

,t.."
'''''.

Some of the Taliban mililia camed a lribal flag. DoD has staled 1hat there is no
indicalion 1hat any individual members of Ihe Taliban wore a distinctive sign or insignia that
would identify them if they were not carrying or 01herwise immediately identified wi1h a tribal
flag. Moreover, DoD has not indicaled lhat tribal nags marked only military, as opposed to
civilian, groups.

Third, Ihe TaJiban militia camed amlS openly. This fact, however, is ofJil1Je significance
because many people in Afghanistan carry arms openly. Allhough Taliban forces did not
generally conceal their weapons, Ihey also never allempted to distinguish themselves from other
individuals through lhe arms they earned or the manner in which they carried Ihem. Thus, the
Taliban camed thei~ arms openly, as GPW requires military groups to do, but this did not serve
to distinguish the Taliban from Ihe resl of the population. This fact reinforces the idea that the
Taliban could ndlher be distinguished by Iheir uniforms and insignia nor by the anns they
eamed from Afghani civilians.

Finally, there is no indicalion that lhe Taliban militia understood, considered themselves
bound by, or indeed were even aware of, lhe Geneva Conventions or any other body of law.
lndeed, il is fundamental Ihal the Talib3n foJlowed lheir own version of Islamic Jaw and
regUlarly engaged in praclices lhal floUled fundamenlal inlemalional legal principles. Taliban
mililia grO\lPS have made lillIe allempl 10 distinguish between combatants and non-combalanls
when engaging in hoSlililies. They have killed fOT racial or religious purposes. Furthennore,
DoD informs us of widespread rcpons of t~liban massacres of civilians, raping of women,
pilJaging ofvillages, and various other altocilies that plainly violate the laws of war.

3
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Based on the above facts, apparently well known to all persons living in Afghanistan and
joining the TaJiban, we conclude Ihal the President can find that the Taliban militia is
categorically incapable of meeling Ihe Hague conditions exprcssly spelled oul in Aniele 4(A)(2)
ofGPW.

Ul.

One might argue that the Taliban is not a "militia" under Article 4(AX2), but instead
constitutes Ihe "armed forces" of Afghanistan. Neither Article 4(A)(J), which grants POW'
slatus 10 members of the anned forces of a stale pany, nor Aniele 4(A)(3), which grants, POW
status to the anned forces of an unrecogni~ed power, defines the tenn "armed forces." Unlike:
lhe definition of mililia in Miele 4(A)(2), Ihese two olher categories contain no conditions that
these groups must fulfill to achieve POW status. Moreover, because GPW does not expressly
incorporate Article 4(A)(2)'s four conditions into eilher Article 4(A)(1 ) or (3), some might
question whelher members of regular armed forces need 10 meellhe Hague conditions.in order to
qualify for POW status under GPW.

We conclude. however, thaI the four basic conditions that apply II) mililias must also
apply, at a minimum. to members of armed forces who .would be legally enlilled to POW statuS.
In olher words. an individual cannol be a POW. even if a member of an armed force. unless
forces also are: (a) "commanded by a person responsible for his subordinates"; (b) "havre) a
fixed distinctive sign recognizable :II a distance"; (c) "caJT)'I1:anns openly"; and (d) "conduct[]
their operations in accordance wilh the Jaws and customs of war." Thus, if thc President hos the
factual basis 10 delcmline Ihat Taliban prisoners ate nol entitled 10 POW stalus under Article
4(A)(;!) as members of a mililia, he therefore has the grounds to :Ilso find lhal they are nol
entilled 10 POW slalus as members of an armed force undcr eilher Ankle 4(A)(I) or Anicle
4(A)(3).

Article 4(A)'s use of the phrase "anned force," we believe, incorpor~lIed by reference the
four conditions for militia, which originally derived 1T0m the Hague Convention IV. There was
no need to list the four Hague conditions in Artiele 4(A)(I) because it was well understood under
preexisling intemational Jaw that all anned forces were :IJready required to meet Ihose
conditions. As would have been understood by rhe GPW's draners, use of the lc:nn "3JT11ed

.forces" incorporated the four crileria, repealed in the definition of militia, that were first used in
lhe Hague Convention IV.

The view lhatlhe delinilion ofan anned force includes lhe four criteria outlined in·Hague
Convention IV. ~nd repealed in GPW is amply supported by commentators. As explained in a
recently-issued Depanment of Ihe Anny pamphlet, the four Hague conditions are "arguably part
;md parcel of the definition ofa regular anned force. It is unreasonable 10 believe lhat .. member
of 3 regUlar amlCd force could conduct mililary operations in civilian clothing, while a member
of the militia.or resislance groups c:mnol. Should a member oflhe regular ~nned forces do so,.il
is likely that he would lose his claim 10 imryiunily and be charged ilS a spy or as an illegal
combatant," Major Geoffrey S. Com & Major Michael L. Smidt, "To Be Or Not To Be. ThaI is
The Question": Contemporary Milil4ry Opertllion$ and Ihe SWillS of Copwred Personnel,

4
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Department of the Army Pamphlet 27-50-319, 1999·Jun. AJrny Law. I, 14 n.l27 (J999). One
scholar has similarly concluded thai "[uJnder the Hallue Convention, a person isa member oflhe
:mned forces 01a Slote only if he satisfies the (four enumeroled} criteria." Gregory M. Tnvalio,
Terrorism, lllier/loliollol Law, (l/Id Ihe Use ofMililary Force, 18 Wis. Jnn LJ. 1~5. 184 n. J40
(2000). See also Michael N. SchmiU, Bel/lim America/lum: n,e U.S. View oJ! '1!'venty-Firsl
Century War nnd liS Possiblelmplicorions FortIJeLow ofArmed COl/fliet, J9 Mich. J. Int') L.
lOS I, 1078 (1998) ("[UJnder Ihe Regulations armexed to Hague Convention IV; combatants
were chose who were members of the regular armed forces (or formal militia), were commanded
by a person responsible for their conduct, wore a fixed distinctive emblem (or unifonn). camed
their weapons openly, and conducted operations in accordance with the law of war. 'The 1949
Geneva Convention on Prisoners of War extended this slatus to members of an organized
resistance movement which otherwise complied ""jlh the Hague IV requirements.").

Further, it would be ut1erly illogical to read "anned forces" in Article 4(A)(I) and (3) as
somehow relieving members of armed forces from lhe same POW requirements imposed on
members of a militia. There is no evidence that any of Ihe GPW's drafters or ratifiers believed
thai members of the regular aJ1Tled forces ought 10 be governed by lowftr sumdords in their
conduci of warfare Ihan those applicnbJe to mililia and volunteer forces. Otherwise, a sovereign
could evade the Hague requirements allogether simply by designaling all combatants as members
of Ihe soveleign's regular armed forces. A sovereign, for example, could eVllde Ihe status of
spies as unlawful combatants simply by declaring all spies to be members of lhe regular anned
forces, regardless of whether they wore uniforms or no!. Further, it would make Iiltle so=nse to
construe GPW 10 deny sO/TIe members of militias or volunteer corps POW prolettion for failure
10 salisfy the Hague condilions (under Anide 4(A)(2», while"confening such staius upon other
members simply because Ihey have become pan of the regulilr armed forces of a party (tinder
Article 4(A)( I».

This inlerprelalion of "amled force" in GPW finds direct support in the InlemlllionaJ
Commillee of Ihe Red Cross, the non-governmental organizalion primarily responsible for, and
most closely associaled with" the drafting and successful completion of GPW. Aner Ihe
Conventions were established, lhe Commillee slarted work on a Commentary on all of the
Geneva Convenlions. In its discussion of Article 4(A)(3) of GPW. the JCRC construed both
Article 4(A)(J) and (3) 10 require all regular armed forces 10 satisfy Ihe four Hague IV (and
Article 4(A)(2» condilions:

(t}he expression "members of regular anned forces" denotes armed forces which
differ from those referred to in sub.paragraph (I) of this paragraph in one respect
only: theaulhority to which they profess allegiance is not recognized by the'"
adversary as a Party 10 the connicl. These "regular armed forces" have all the
malenal characteristics and all Ihe allributes of armed forces in the sense of sub­
paragraph (I): they wear unifoTll\, they have an organized hierarchy and they
know and respecl rhe laws and cusloms of war. The delegates to llle J949
Diplomalic Conference were therefore fully juslified in considering that there was
no need 10 specify (or sueh anned forces the requirements staled in' sub-paragraph
(2) (a), (b), (c) and (d). /

5
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Red Cross Commenla!)' al 62·63 (emphasis added).

Numerous scholars have similarly interpreted GPW as applying the four conditions to
Article 4(A)(1) and (3) as well as to Article 4(A)(2). As Professor Howard S. Levie, li leadins
expert on Ihe laws of war and lhe Geneva Conventions in particular, has explained in his

I

authoritative Ireatise:

This enumeralion rof lhe four conditions] does not appear in sUbparagraph I,
dealing with the regUlar anned forces. This does not mean thaI mere membership
in che regular anned forces will automalically entitle an individual who is
captured 10 prisoner-of-war slatus if his activities prior to and at the time of
capture have not. md these requirements. The member of the regular armed
forces wearing civilian clothes who i~ caplured while in enemy terrilory engaged
in an espionage or sabotage mission is entitled 10 no different (reatmen! lhan that
which would be received by a civilian captured under the same circumstances.
Any other interpretation would be unrealistic as it would mean Ihat the dangers
inherent in serving as a spy or saboteur could be immunized merely by making
.lhe individual a member of Ihe anned forces; and Ihat members of lhe anned
forces could act in a manner prohibited by other areas oflhe law ofarmed connict
and escape Ihe penalties therefore, slill being entitled to prisoner-of-war slatus.

Howard S. Levie, 59 International Law Sludies; Prisoners of War in lntemlltionlll Anned
Connict 36-37 (Naval War College 1977). Oxford Prof~sor Ingrid Deller has similarly
concluded thai, under Ihe 1949 Geneva Conventions, ..

10 be a combatant, a person would have to be:

(a) commanded by a person responsible for his subordinates;
(b) having a fixed dislinctive sign recognizable al a diS1ance;
(0::) carrying arms openly;
(d) conducling their operations in accordance with the laws and customs of

\Var.

The same requirements as apply 10 irregular forces are presumably also valid
for members of regUlar units. However, this is not clearly spell out: there is no
textual support for the idea that members of regular armed forces should wear
uniform. On the olher hand, there is ample evidence that Ihis is a role of Jaw
which has been applied 10 a number of situations 10 ascenain the slatus of a'
person. Any.,egulllr soldier who commits acts pertaining to belligerence in
civili:m clothes loses his privileges and is no longer a lawful combatant.
'Unlawful' combatants may thus be either members of the regUlar forces or
members of resistance or guerilla movements who do not fulfil the conditions of
lawful combatants.

. . !;
ingrid Deller. The Law 01 War J36-37/(Cal/lbridge 2d ed. ;000). See also Christopher C.

Burris, The Prisoner oj Wor Slaws 01PLO Fedayeen, 22 N.C. Y. Int'I L. & Com. Reg. 943, 987

6
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n.308 (1997) ("I am lIsing Miele 4A(2)'s four criteria because the :mned forces of the
Palestinian Authority, over 30,000 men under anns organized into roughly ten or more separate
para-military units, arc more characteristic of militia units than Ihe regular 3nn~ forces of a
slale. This is because lhese units lire organized as pOlice/securit)' units, not eXc\llsive combat
units. See Graham Usher, Paleslinian Authority, Israeli Rule, The Nation, Feb. S.; 1996,. at IS,
16. Whether the Palestinian Authority's forces are considered militia or members ~fthe anned
forces, they still must fulfill Article 4A(2)'s four criteria,").!

Therefore, it is clear that the lenn "anned fOrce" includes the four conditions first
identified by Hague Convention N and expressly applied by GPW to militia groups. In other
words, in order to be entilled to POW status, a member of an anned force must (a) be
"commanded by a person responsible for his subordinates"; (b) "hav[e] a fixed distinctive sign
recognizable at a distance"; (c) "carrylJ arms openly"; and (d) "conduct[J their operations .in
accordance with Ihe laws and customS of war." We believe that the President, based on the facts
supplied by DoD, has ample grounds upon which 10 find that members ofthe Taliban have failed
to meet Ihree of Ihese [our criteria, regardless ofwhelher they are characterized as members of II
"militia" or of lin "armed force." The President, therefore, may determine that the TaJiban, as a
group, are nOl entitled to POW status under GPW.

IV.

Under Article 5 of GPW, "(s]ho\lJd any doubt arise as to whether persons. , . belong to
any of the clIlegoriesenumerated in Article 4, such persons ~hall enjoy the proteetion of the
present Convention until such lime 85 their SWlus has been detemlined by a competent tribunal."
As we underswnd it, DoD in the past has presumed prisoners 10 be enlitled 10 POW s'latus until a

I The only f.d.ral .oun we 'r' o\.-.lre of Ihat hos oddiessed Ihis issue d.nied Mide 4(A)(3) SlaNs to defendanlS
because Ihey could not s.lisfy Ihe Hague condilions: In United Sime. ". Buck, 690 1'. Supp. 1291 tS.O.N:Y. 1988),
Ihe dofendants cl.imed Ihatlhey were enlilled 10 POW SlaNS .s military officers ofth. Republic ofNew Afrika. "a
sovereign nalion engaged in a war o{Jiberalion against rhe colonial forces of tile United Stares govemrnenl." IJ. al
1293_ Thor n~lion, it w.s comended, included "all people of African anc<stry living in Ihe Uniled SillIes." IJ. al
1296. The coun refused 10 eXlend POW status to the defendants. Aner detenn;ning 'hal GPW did nOlappty at all
due to Ih. absence or an anned conOicl as understood under Anicl. 2, the coun altemalively reasoned that the
defend'nts could not s.tisfy .ny of'herequirements of Aniele 4. See id.•t 1298 (srating Ihat. even ifGPW applied,
"il is entirely clear Ih.tthese defendanls would nOI fall within Anicle 4, upon which Ihey inirially relied"). The
couM first concluded th_lthe defendants f.iled 10 meellhe four Hague conditions expressly spelled oul in Arlicle
4{AX2). The coul1then rejected POW staNs under Anicle <I{A){3) "'lJor comparable reasons":

Anicle 4{A){2) requires Ihatlo qualify as prisoners of war. members of 'organized resislance movemenls'
musl fulfill the eonditions of command by a person responsible for his subordinates; having a fi"ed
distincrive sign ..cogniz.ble al a distanCe; c&nying arms openly; and conducling Iheir operalions in
.ccordance wilh the laws and customs of WoIr. The defendants al b.r and Iheir associates caMOI pretend ro
have fulfilled Ihose condilions. FQ' cQmpo,able ,eaSOn•• AMicle 4(3)'s reference to members of 'regular
.rmed forces who profess allegiance to a govemmenl or an aUlhority not recognized by lhe De,.ining
Powe,', also relied upon by defendatits, does no! 'l;lply 10 Ihe circumstances of this case.

/'
/d. (emphasis added). The COUM roached this conclusion enn Ihough the H.gue condilions .re no\ e"plicitly spelled
out in Anicle 4(A){3). NOlhing in the (OUn's discussion suggws th.t iI would have conslrued Anicle 4(AXI) any
differently.
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tribunal determines Olherwise. The presumplion and tribunal requirement are lriggered,
however, only iflhere is "any doubl" as to a prisoner's Anicle4 status.

Under Article II of Ihe Constitution, the President possesses the power to int.,q,ret treatie; .
on behalfof lhe Nal ion.2 We conclude, in light of lhe (acls submitled 10 us by lhe D~paJ1men( of
Defense and as discussed in Parts Jl and lJI of this memorandum, lhat the President could
reasonably intespret GPW in such a maMer that none of the TalilJan forces fall within the legal
definition of POWs as definei:l by Article 4. A presidential determination of this naturc would
eliminate any legal "doubt" as to the prisoners' status, as a mailer of domestic law, and would
therefore obviate the need for Article 5 tribunals.

This approach is also consislent with the terms of Anicle 5. As the International
Commillee of the Red Cross has explained, the ·'competent tribunal" requirement of Article 5
applies "to cases of doubt as to whether persons having commil1ed a belligerent act and haVing
fallen into the hands of the enemy belong to any of the categories enumerated in Article 4." Red
Cross Commentary at 77. Tribunals are thus designed 10 determine wliether a panicular set of
faclS falls wi thin one of the Article 4 categories; they are nOl intended to be used 10 resolve the
proper interpretation of those categories. The PresidCnl, in olher words, may use his
conslitutional power 10 inlerpret treaties and apply them to the facls, 10 make the determhiation
Ihat the Taliban are llnlav,..ful combalants. This would remove any "doubt" concerning whether
members of lhe Taliban are enlitled 10 POW status.

We therefore conclude that 1here is no need 10 establish tribunals to determine POW
status under Article 5. '.

Please let us know ifwe can provide fUrlher assistance.

}. s~,~j1J
Assistant Attorney General

", Sec Memorondum for J~hn Bellinger, lIJ, Senior Asso~i'le Couns~1 and legal Adviser 10 Ihe Nation.1 Steurity
Council, from JoM C. Yoo, Oeputy Assis,anl Anome)" G.nero' and Rob." J. O.lahunry. Special Counsel, Office of
leg.I Counsel, Re: AU/llority oflhe Presltlem ro S"spend Cnlain Pro"isions cfrhe 118M Tree/)' (Nov. 15,2001).
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