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A claim by an individual of the defense of another would be further
supported by the fact that in this case, the nation itself is under attack and has the night to
self-defense. This fact can bolster and support an individual claim of self-defense in a
prosecution, according to the Supreme Court in In re Neagle, 135 U.8. 1 (1 £90). In that
case, the State of California arrested and held deputy 1.S. Marshal Neagle for shooting
and killing the assailant of Supreme Court Justice Field. In granting the writ of habeas
corpus for Neagle's velease, the Supreme Court did not rely alone upen the marshal's right
to defend another or his right 10 self-defense. Rather, the Court found that Neagle, as an
agent of the United States and of the executive branch, was justified in the killing because
in protecting Justice Field, he was acting pursuant 10 the executive branch's inherent
constitutional anthority to protect the United States government. /d. at 67 ("We cannot
doubt the power of the president to take measures for the protection of a judge of one of . -
the courts of the United States who, while in the discharge of the duties of his office,.is =
{hreatened with a personal attack which may probably result in his death,”) That -
authority derives, according to the Court, from the President's power under Asticle II to -
take care that the laws are faithfully executed. In other words, Neagle as a federal officer
not only could raise self-defense or defense of another, but also could defend his actions
on the ground that he was implementing the Executive Branch's authority to protect the

United States government.

F.B1-56

(U) If theright to defend the national goverment can be raised as a defense in an
individual prosecution as Neagle suggests, then a government defendant, acting in his
official capacity, should be able to argue that any conduct that arguably violated a
criminal prohibition was undertaken pursuant to more than just individual self-defense or
defense of another. In addition, the defendant could claim that he was fulfilling the
Exccutive Branch's authority to protect the federal government, and the nation, from
attack. The Seplember 11 attacks have already triggered that authority, as recognized
both under domestic and international law. Following the example of In re Neagle, we
conclude that a government defendant may also argue that his conduct of an interrogation
properly authorized, is justified on the basis of protecting the nation from attack.

There can be little doubt that the nation's right to self-defense has been
triggered under our law. The Constitation announces that one of its purposes is “to
provide for the common defense.” U.S, Const., Preamble. Article I, § 8 declares that
Congress is to exercise its powers 1o "provide for the common defense.” See aiso 2 Pub.
Papers of Ronald Reagan 920, 921 1988-89) (right to self-defense recognized by Article
51 of the UN. Charter). The President has particular responsibility and power to take
steps to defend the nation and its people. In re Neagle, 135 U.8 at 64. Sez also U.S.
Const., art, IV, § 4 (“The United States ¢hall. . jprotect [each of the States] against
Invasion"). As Commandes-in-Chief and Chief Exccutive, he may use the Armed Forces
to protect the nation and its people. See, e.g., United States v. Verdugo-Urquidez, 494
U.S. 259, 273 (1990). And he may employ secret agents {0 aid in his work as
Commander-in-Chief, Totten v. United States, 92 U.5. 105, 106 (1876). Asthe Supreme
Court observed in The Prize Cases, 67 U.S. (2 Black) 635 (1862), in response io an
armed attack on the United States whe President is not only authorized but bound to resist

 force by force ...without waiting for any special legisiative authority." Jd. at 668. The
September 11 events were a direct attack on the United States, and as we have explained
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above, the President has quthorized the use of military force with the support of
Congress.”

(U) As DO? has made clear in opinions involving the war on al Qaida, the
nation’s right to self-defense has been triggered by the events of September 11. Ifa
government defendant were 10 harm an enemy combatant during an interrogation in a
manner that might arguably violate criminal prohibition, he would be doing so in order to
prevent further attacks on the United States by the al Qaida terrorist network, In that
case, DOJ beljeves that he could argue that the executive branch's constitutional authority
to protect the nation from attack justified his actions. This national and international
version of the right to self-defense could supplement and bolster the government

defendant's individual right.
d. Military Law Enforcement Actions

(U) Use of force in military Jaw enforcement is authorized for (1) self-defense

and defesise of others against a hostile person when in jmminent danger of death or

_ serious bodily harm by the hostile person; (2) 10 prevent the actual theft or sabotage of
 assets vital to national security; (3) to prevent the actual iheft or sabotage of resources
that are inherently dangerous to others; (4) to prevent the commission of a serious crime

. that invalves imminent danger of death or serious bodily harm; (5) to prevent the '
destruction of vital public utilities or similar critical infrastructure; (6) for apprehension;
and (7) to prevent escape. (DODD 5210.56, 1 Nov 2001). These justifications .
contemplate the use of force against 2 person who has committed, is committing, or is
about to commit, a serious offense. Although we are not aware of any authority that
applies these concepts in the interrogation context, the justified use of force in military

law enforcement may provide useful comparisons to the use of force against 2 detainee to
extract intelligence for the specific purpose of preventing a serious and imminent terrorist

incident.

 (U) While the President's constitutional determination alone is sufficient to justify the nation's resort 1
self-defense, it also bears noting that the right o self-defense is further recognized under international law.
Article 1 of the U.N, Charter declares that "[n]othing in the present Charter shall impair the inherent right
of individua) or coliective self-defense if an armed attack pccurs against s Member of the United Nations
until the Security Council has taken the measures necessary 10 maintain internatioual peace and security.”
The anacks of September 11, 2001, clearly constitute an armed attack against the United States, and indecd
were the latest in a Jong history of 2] Qaida sponsored attacks against the United States. This conclusion
was acknowledged by he United Nations Security Council on September 29, 2001, when it unanimously
sdopted Resclution 1373 explicitly neeaffirming the inberent right of individnal and callective defense as
recognized by the charter of the United Nations. This right of self.defense is a right to effective self-
defense. In other words, the victim state has the right to use force against the aggressor who has injtiated an
"armed attack" until the threat has abated. The United States, through its military and imelligence
personael, has a nght recognized by Article 51 to contifue using force uatil such time as the threat posed
by a1 Qaida and other terrorist groups conpected 1o the Seplember 11th attack is completely ended.” Other
treaties re-affirm the right of the Unned States to use force in its self-defense. Sce, £.£, Inter-American
Treary of Reciprocal Assistence, aft, 3, Sept. 2, 1947, T.LA.5. No. 1838, 21 UN.TS. 77 {Rio Treaty);
North Atlentic Treaty, art. 5, Apr. 4,1949, 3 Stat. 2241, 34 UN.T.5. 243,

SEANEUAREIHE)
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e Superior Orders

© (U) Under both international law and U.5. law, an order to comumit an obviously
criminal act, such as the wanton killing of 2 poncombatant or the torture of a prisoner, is
an unlawful order and will not relieve 3 subordinate of his responsibility 10 comply with
the law of armed conflict.” Only if the individual did not know of the unlawfuiness of
an order, and he could not reasonably be expected under {he circumstances 10 recognize
the order as unlawful, will the defense of obedience of 3 superior order protect 2
subordinate from the CORSEqUENCes of violation of the law of armed conflict.

(U) Under international law, the fact that a war crime is committed pursuant to the
orders of a military of civilian superior does not by iiself relieve the subordinate
committing it from cniminal res;mnsibilita{ under ipternational law.
considered in mitigation of punishment.” ‘

(U) For instance, the Charter of the International Military Tribunal at Nuremberg,
art, 8, stated: : oo

‘The fact that the Defendant acted pursuant to. order of his Government or ofa
superior shall nol free him from responsibility, but may be considered in

mitigation of punishment if the Tribunal determines that justice so requires.

(U) Similarly, the Statute Tor the Iniemationa_l Tribunal for Yugoslaﬁa, and the
Statute for the International Criminal Tribunal for Rwanda provide (in articles 7(4) &

6(4), respectively) provide: |

The fact that an accused ‘pwrsun acted pursuant 10 a0 order of a Gnvmlmém or of
a superjor shall not relieve him of criminal sesponsibility, but may be considered
in apticipation of punishment if the Tribunal determines that justice s0 Tequires.
(U) Astothe peneral attitude taken by military iribunals toward the plea of

superior orders, the following statement is representative:

It cannot be questioned that acts done in time of war under the military’
authority of an enemy cannot involve any criminal liability on the part of
officers or soldiers if the acts are nol prohibited by the conventional or
customary rules of war. Implicit obedience 10 orders of superior officers

E(U) See Section 6.1.4, Annotated Supplement 10 the Commandes's Handbook on the Law of Navsl

Operations (NWF 1-14M 1997)

*1d | '

21 The International Crimina] Court also takes this view. Article 33 of the Rome Statute,
recognizes that: *1. The fact that a crime within the jurisdiction of the Court hes been committed
by & person pursuant ta 80 order of 8 Government or of superior, whether military or civilian,
shall pot relieve that person of criming} respansibility unlcss: () The person was under a legal.
ohbligation to obey orders of the Government of superior in question; (b) The person did not know
that the order was unlawful; and () The order was not manifestly unlawful. 2. For the purposes
of this article, orders to comnmit genocide or crimes against humanity aré manifestly unlawful.”

® d., 21 §6.2.5.3..
# gee U.S. Naval War Coliege, Internetional Law Documents, at 194445, 255 (1946).

S RN - 32
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is almost indispensable to every military system. But this implies
bedience to lawful orders only. If the act done pursuani to a superior’s
orders be murder, the production of the order will not make it any less so.
It may mitigate but it cannot justify the crime. We are of the view,
however, that if the illegality of the order was not known to the inferior,
and he could not reasonably have been expected to know of its illegality,
no wrongful intent necessary to the commission of a crime exists and the
interior [sic] will be protected. But the general rule is the members of the
armed forces are bound to obey only the lawful orders of their
commanding officers and they cannot escape criminal liability by obeying
2 command which violates intemational law and outrages fundamental

concepts of justice.

The Hostage Case (United States v. Wilhelm List et al.), 11 TWC 1236.

(U) The Intemationai Military Tribunal at Nuremberg declared in its judgment
that the test of responsibility for superior orders “is not the existence of the order, but
whether moral choice was in fact possible."m :

(U) Domestically, the UCM] discusses the defense of superior order in

" The Manual Courts-Martial, which provides in R.C.M. 91 6(d), MCM 2002:

It is a defense to any offense that the accused was acting pursﬁémt to
orders unless the accused knew the orders to be unlawful or a person of
ordinary sense and understanding would have known the orders to be
unlawful. An act performed pursuant 1o 2 lawful order 18 justified. An act

+ performed pursuant 1o an anlawful order is excused uniess the accused knew
it to be unlawful or a person of ordinary sense and understanding would have
known the orders to be uniawful, - ' '

Inference of lawfulness. An order requiring the performance of a military duty or
act may be inferred to be lawiul and it is disobeyed at the peril of the
subordinate.”!

(U) In sum, the defense of superior orders will generally be available for U.S. |
Armed Forces personnel engaged in exceptional interrogations except where the conduct
goes so far as to be patently unlawful.

% () 1 Trial of Major War Criminals before the Intersations] Military Tribunsl, Nuremberg 14 Noveniber
1945- 1 Ociober 1946, at 224 (1947), excerpied in .8, Naval War College, International Law Documents,

1946-1947, at 260 (1948).

3 (1) This inference does not apply to a patently illegal order, cuch. as one that directs the sommission of 2
crime.  (Article 90, UCMI). L
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4 Lack of DOJ Representation tor- DOD Pétsonnel Charged with & Criminal

Offense

(Uy DAJ representation of a defendant is generally not available in federal

criminal proceedings, even when the defendant's actions occur within the 5c0pe of federal
employment.”

B. Federal Civil Statutes

1. 28 U.5.C. §1350

() 28 US.C. §1350 extends the jurisdiction of the 0.S. District Courts to "any
civil action by an alien for a tort only, committed in violation of the law of nations or @
sreaty of the United Srates."” Section 1350isa vehicle by which victims of torture and
other human rights violations by their native government and its agents have sought
judicial remedy for the wrongs they've suffered. However, all the decided cases we have

found involve foreigh sationals suing in U.S. District Courts for conduct by foreign

actors/governmeits.” The District Court for the District of Columbia has determined

that Section 1350 actions, by the GTMO detainees, against the United States or its agents
because (1) the United States has not

acting within the scope of employment fail. This is
unity to such suits like those brought by the detainees, and (2) the

walved sovereign imm
Eisentrager doctrne barring habeas access also preciudes other potential avenues of .

jurisdiction.” This of course Jeaves interrogators vulnerable in {heir individual capacity
for conduct a court might find 10 constitute torture. Assuming a court would take
jurisdiction over the matter and grant standing to the detainee’, it is possible that this
‘statute would provide an avenue of relief for actions of the United States of its agents
found to violate customary international law. The Department of Justice has argued that
Qection 1350 does not provide a cause of action and is merely jurisdictional in nature.

The Department of Justice is currently studying whether 10 participate in ongoing Section

1350 litigation.
2. Torture Victims Proiection Act (TVPA)

7) Tn 1992, President Bush signed into law the Torture Victims Protection Act
of 1991.%7 Appended to the U.8. Code as a note to section 1350, the TVPA specifically

creates a cause of action for individuals (or their successors) who have been subjected to

2 (1) 28 CFR § 50.15 (a}4)

® (1)) 28 U.S.C. §1350, the ‘Alien Tort Claim Act (ATCA). | '

M (U) See, for exemnple, Abebe-Jira v- Negewo, No. 93-9133, United States Court of Appeals, Eleventh
Circuit, Jan 10, 1996. In this case the 11th Circuit concluded, “the Alien Tort Claims Act establishes 8

federal forum where couris way fashion domestic-common law remedies to give effect to violations of

cusiomary internations) law."
3 Uy Al Odahv. United Srates, (D.D.C., 2002)
% (\7) FilartigaVv. Pena-Irala, 630 F.2d 876 (2nd Cir. 1980) 885, note 18, nconduct of the type alleged hese

{torture] would be actionable under 42 UB.C, § 1983, 01 undoubtedly the f."',nnstitutinn, if performed By &

g;:wcrmncm offcial.”
(U) Pub. L. No. 102-2586, 106 Stat, 73, 28 usC§1350 {note).
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torture or extra-jndicial killing by "an indjvidual who, under actual or apparent authority,
or color of law, of any foreign nation - (1) subjects an individual to torture shall, n a civil
action, be liable for damages 10 that individual; or (2} subjects an individual 10 extra-
judicial killing shall, in 2 eivil action, be liable for damages ....” (emphasis added)’

Thus, the TVPA does not apply to the conduct of U.B, agents acting under the color of

law.
C.  Applicability of the United States Constitution
1. Applicability of the Constitution to Aliens Outside the United States

Nonresident enemy aliens do not enjoy constitutional rights outside the
sovereign territory of the United States.”® The courts have held that unlawful combataiss
do not gain constitutional rights upon wansfer to GTMO as unlawful combatants merely
because the U.S. exercises extensive dominion and control over GTMO.*® Moreover,
because the courts have rejected the concept of “de facto sovereignty,” constitutional
rights apply to aliens only on sovereign U.S. territory, (See discussion under
“Turisdiction of Federal Courts”, infra.) '

~ (U) Although U.S. constitutional rights do not apply to aliens at GTMO, the U.S.
criminal laws do apply to acts committed there by virtue' of GTMO’s status as within the
special maritime and ierritorial junsdiction.

2.~ The Constitution Defining U.S. Obligations Under International Law

: In the course of taking reservations to the Convention Ageinst Torture and
Other Cruel, and Inhuman or Degrading Treatment or Punishment, the United States.
deterrnined that the Convention’s prohibitions against cruel, inhuman or degrading
treatment or punishment applied only to the extent that such conduct was prohibited by
the Fifth, Eighth and Fourteenth Amendments to our Constitution.”’ Consequently,
analysis of these amendments is significant in detenmining the extent to which the United

3 1) The definition of toriure ased in PL 102.256 is; "any act, directed against an individual in the
offender's custody or physical contral, by which severe pain of suffering (other than pain or suffering
arising only from or inherent in, or incidental 1o lawful sanctions) whether physical or menial, is
intentionally inflicted on that individusl for such purpeses as obtaining from that individual or a third
person information or confession, punishing that individual for an act that individual or 8 third person has
comumitted of is suspected of having committed, intimidating or coercing that individual or a third person,
or for any reason based on Jdiscrimination of any kind." This definition is substantially similar {with o
meaningful difference) to the definition in the Tormre Statuie. The definition of menal pain and suffering
is the same 88 in the Torture Statute.

¥ (U) Eisentrager at 764.

() Al Odah v. United States, D-DC., 2002). .
4 (U) Artcles of ratification, Z1 ‘Oct 1994: *1. The Senate’s advice and coasent is subject to the following

reservations: (1) That the United States considers itself bound by the obligation under article 16 to prevent
‘eruel, inhurnam, or degrading tregtment oF punishrent', only insofar as the term 'cruel, inhumazn, or
degrading treatunent or punishment’ means the cruel, unususl and inhurnane treatment OF punishiment
prohibited by she Fifih, Eighth, and/or Fourteenth Amendments to the Constitution of the United States.”
‘Available at the UN documents site: bitp://1 93,194.,1138,1Bﬂlhunl/menﬂ/treat}'lz_asp.htm.

- = S E
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. States is bound by the Convention. it should-be. éléér,'hqwgvar, that aliens held at
GTMO do not have constitutional rights under the 5™’ Amendment’s Due Process clause
or the 8™ Amendment. See Johmson v. Eisentrager, 330 U.8. 763 (1930); UsS. v

Verdugo-Urquidez, 494 U.8. 259 (1990).

F.@7v- 56

a. Eightb Amendment

{U) "An examination of the history of the Amendment and the decisions of this
[Supreme] Court construing the proscription against cruel and unusual punishment
confirms that it was designed to protect those convicted of crimes.™ The import of this -
holding is that, assumning a-<court would mistakenly hold that it had jurisdiction o hear a

detainec’s claim, the claim would ot lie under the 8th Amendment. Accordingly,

detainees could not pursue a claim regarding their pre-conviction treatment under the

Eight Amendment.

The standards of the Eighth Amendment are Televant, however, due to the
1.8. Reservation to the Torture Convention’s definition of cruel, inhuman, and degrading

treatment. Under; “cruel and unusual punishment™ jurisprudence, there are two lines of

analysis that are relevant to ihe conduct of interrogations: (1) conditions of confinement,

and (2) excessive force. Asa general matter, the excessive force analysis applies to the
official use of physical foree, often in situations in which an inmate has attacked another
inmate or a guard whereas the conditions of confinement analysis applies to such things
as administrative segregation. Under the excessive force analysis, “a prisoner alleging
excessive force must demonstrate that the defendant acted ‘maliciously and sadistically
for the very pwpase of causing harm. Porter v. Nussle, 534 UB. 516, 528 (2002)
(quoting Hudson V. McMillan, 503 U.S.}, at 7). Excessive force requires the unnecessary
and wanton infliction of pain. Whitney v. Albers, 475 U.S. 312,319 (1986).

b )}

) A condition of confinement is not weruel and unusual” unless it (1) is
ssufficiently serious” 10 implicate constitutional protection, id. at 347, and (2) reflects
“deliberate indifference” to the prisoner's health or safety, Farmer v. Brennan 511 U.S.
825, 834 (1994).. The frst elerment is objective, and inquires whether the challenged
condition is cruel and unusual. The second, so-calied “subjective” element requires
examination of the actor's intent and inquires whether the challenged condition is
imposed as punishment. Wilson v. Seiter, 501 U.S. 294, 300 (1991) (“The source of the
intent requirement is not the predilections of this Court, but the Eighth Amendment itself,
which bans only cruel and unusual punishment. 1f the pain inflicted is not formally meted
out as punishment by the statute or sentencing judge, some mental element must be
stributed to the inflicting officer before it can qualify.”).

(U) The Supreme Court has noted that “[n]o static “test’ can exist by which
courts determine whether conditions of confinement are cruel and unusual, for the Eighth
Amendment must graw its meaning from the evolving standards of decency that mark the

“2(U) Ingraham v. Wright, 430 US. 651, 664 (1977). In Ingraham, a case about corporal punishment in &
public junior high school, the Court analyzed the claim under the 14th amendment’s Due Process clause,
concluding that the conduct did not violate the 14th amendment, even though it involved up to 10 whacks

with & wooden paddie.
SHVRESSIBRDRN | 36
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progress of a maturing society.” Rhodes, 452 U.S. at 146 (citation omitted). See also
Estelle v. Gamble, 429 U.8. 97, 102 (1976) (stating that the Eighth Amendment embodies
“broad and idealistic concepis of dignity, civilized standards, humanity, and decency”).
Nevertheless, certain guidelines emetge from the Supreme Court's jurisprudence.

The Court has established that “only those deprivations denying ‘the minimal
civilized measures of life's pecessities’ sufficiently grave to form the basis of an Eighth
Amendment violation.” Wilson, 501 118, at 298, guoting Rhodes, 452 U.B, at 347. Itis
not enough for a prisoner to show that he has been subjected to conditions that are merely
wrestrictive and even harsh,” as such conditions are simply “part of the penalty that
criminal offenders pay for their offenses against society.” Rhodes, 452 U.S. at 347, See

' also Wilson at 349 (“the Constitution does 16t mandate comyortable prisons™). Rather, 2
that he has suffered a “serjous deprivation of basic human needs,” id.

prisoner must show

at 347, such as “essential food, medical care, Or sanitation,” 7d. at 348, Seelglso Wilson,. -

501 U.S, at 304 (requiring “the deprivation of a single, jdentifiable human need such as
food, warmth, or exercise”). “The Amendment also imposes [the duty on officials to]
provide humane conditions of confinement; prison officials must ensure that inmates
receive adequate food, clothing, shelter, and medical care, and mnust take reasonable

' measures to guarantee the gafety of the inmates.” Farmer, 511 1.5, at 832 (citations
omitted). The Court has also articulated an alternative test inquiring whether an inmate

. was exposed 1o “a substantial risk or serjous harm.” Jd. at 837. See also DeSpain v..
Uphaff, 264 F.3d 963, 971 (10th Cir. 2001) (“In order 10 satisfy the [objective]
requirement, the inmate must show that he is incarcerated under conditions posing &

substantial risk of serious harm.”).

(U) The various conditions of confinement are 1ot to be assessed under a totality
of the circumstances approach. In Wilson v. Seiter. 501 U.S. 294 (1991), the Supreme
Court expressly rejected the contention that “each condition must be considered as part of
the overall conditions challenged.” Jd. at 304 (intemnal quotation marks and citation
omitted). Instead the Court concluded that “Some conditions of confinement may
establish an Eighth Amendment violation ‘in combination’ when each would not do s0
alone, but only when they have a mutually enforcing eflect that produces the deprivation
of a single identifiable human need such as food, warmth, or exercise--for examplie, a low
cell temperature at night combined with a failure o issue blankets.” Id. at 304, Asthe .
Couwr further explained, ‘“Nothing so amorphous as ‘overall conditions’ can rise to the
level of cruel and unusual punishment when no specific deprivation of a single human

need exists.” Id. at 305,

To demonsﬁatc deliberate indifference, a prisoner must demonstrate “that the
offivial was subjectively aware of that risk.” Farmer V. Brennan 511 U.S. 125 (1994). As

the Supreme Court further explained:

We hold... that a prison official cannot be found liable under the Eighth
Amendment for denying any inmate humane conditions of confinement unless the
official knows of and regards an excessive risk to inmate health or safety; the
official must both be aware of facts from which the inference can be drawn that a
substantial risk of serious harm exists and he must also draw the inference.
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Farmer v, Brennan 511 U.S. 825,837 (1994). This standard requires greater culpability
than mere negligence. See Fariner v. Brennan, 511U, 825, 837 (1994); Wilson v.
Seiter, S01 U.S. 294, 302 (1991) (“mere negligence would satisfy neither [the Whitley
standard of maliciovs and sadistic infliction] nor the more lenient deliberate indifference

standard”) (internal quotation marks omitted).

(U) The second line of cases considers the use of force against prisoners. The
situation often arises in cases addressing the use of force while quelling prison |
disturbances. In cases involving the excessive use of force the central question is
whether the force was applied in good faith in an attempt to maintam or restore discipline
or maliciously.and sadistically with the very purpose of causing harm.**- Malicious and
sadistic use of force atways violates contemporary standards of decency and would
constitute cruel and unusual punishment.“ The couris apply a subjective test when
examining intent of the official. In determining whether a comrectional officer has used
excessive force in violation of the Eighth Amendment, courts Jook to several factors
including: (1) "the need for the application of force"; (2) "the relationship between the
need and the amount of force that was used”; (3) "the extent of injury inflicted"”; (4) "the
extent of the threat to the safety of staff and inmates, as reasonably perceived by
responsible officials on the basis of the facts known to them"; and (5) “any efforts made

1o temper the severity of a forceful response.™ Great deference is given to the prison

official in the carrying out of his duties.*

~ (U) One of the Supreme Court’s most recent opinions on conditions of
confinement — Hope v. Pelzer, 122 8.Ct. 2508 (2002) — illustrates the Court’s focus on
the necessity of the actions undertaken in response to a disturbance in determining the
officer’s subjective state of mind.*” In Hope, following an “‘exchange of vulgar remarks”
between the inmate Hope and an officer, the two got into a “wrestling match.” Jd. at
2512. Additional officers intervened and restrained Hope. See id. These officers then ,
took Hope back to prison. Once there, they required him 1o take off his shirt and then
attached him to the hitching post; where he remained in the sun for the next seven hours.
See id. at 2512-13. During this time, Hope received no bathroom breaks. He was given
water only once or twice and at least one guard taunted him about being thirsty. See id.
at 2513. The Supreme Court concluded that the facts Hope alleged stated an “obvious”
Eighth Amendment violation. Jd at 2514. The obviousness of this violation stemmed
from the utter lack of necessity for the actions the guards undertook. The Court
emphasized that “any safety concerns” arising from the scuffle between Hope and the
officer “had long since abated by the time [Hope] was attached to the hitching post™ and

(U) Actions taken in “good-faith, . .to maintain or restore discipline” do not constitute excessive force.
Whitley v. Albers, 475 U.S, 312, 320-2] {1986)
01 Hudson v. McMillian, 503 US. 1, 9 (1992)

“(U) Whirley at 321.
“ (U} Whitley v. Albers, 475 US. (1986).
*7(U) Although the officers’ actions in Hope were undertaken in response to 8 scuffle between en inmate

and a puard, the case is more properly thought of a “conditions of confinement” case rather thea o
“excessive force” case. By examining the officers’ actions through the “deliberate indifference standard”

the Court analyzed it as a “conditions of confinement” case. The deliberate indifference standard is
inapplicable to cleims of excessive force. :
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that there was a “clear lack of an emergency situation.” Jd. As a result, the Court found
that “[t}his punitive treatment amount[ed] to {the] gratuitous infliction of ‘wanton and
unnecessary’ pain that our precedent clearly prohibits.” 7d. at 2515, Thus, the necessity
of the governmental action bears upen both the conditions of confinement analysis as

well as the excessive force analysis.

- (U) In determining whether the government’s actions are “wanton and
unnecessary,” consideration rmust be given to the government's legitimate interesis. In
the context of the war on tetrorism and the collection of intelligence from detainees
regarding future attacks, the legitimate government interest is of the highest magnitude.

In the typical conditions of confinement case, the protection of other inmates or officers,

the protection of the inmate alleged to have suffered the cruel and unusual punishment, or

even the maintenance of order in the prison, provide valid government interests for
various deprivations. See, &.g., Anderson v. Nosser, 438 F.2d 183, 193 (5th Cir. 1971)
("protect[ing) inmates from celf-inflicted injury, protect[ing] the general prison
population and persormel from violate acts on his part, [and] prevent[ing] escape” are all
legitimate penological interests that would permit the imposition of solitary .
confinement); McMahon v. Beard, 583 F.2d.172, 175 (5th Cir. 1978) (prevention of
immate suicide is a legitimate interest). As with excessive force, no court has encountered
the precise circumstances here under conditions of confinement jurisprudence.

' Nonetheless, there can be no more compelling government interest than that which is

presented here and, depending upon the precise factual circumstances of an interrogation,

e.g., where there is credible information that the detainee had information that could avert
a threat, deprivations that may be caused would not be wanton or unnecessary.

b. Fifth Amendment and Fourteenth Améﬁdment“

(1)) All persons within the serritory of the United States are entitled to the
protections of Due Process as provided by the 5% and 14 Amendments, including
corporations, aliens, and presumptively citizens seeking readmission Yo the United States.
However, the Due Process Clause does not apply to enemy alien belligerents engaged in
hostilities against the United States and/or tried by military tribunals outside the territorial
jurisdiction of the United States.®® The Eisenrrager doctrine works to prevent access by
enemy belligerents, captured and held abroad, to US. courts. Further, in United Stales V.
Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Court held that aliens outside the
United States did not have Fourth Amendment rights against the U.S, government.
Indeed, in that case, the Court observed that extension of constitutional rights to aliens
outside of the United States would interfere with the military operations against the

nation’s €nemies.

() In the detaines contexl, the standards of the Due Process Clauses are relevant
due 1o the U.8. Reservation to the Torture Convention’s definition of cruel, inhuman, and

“ 1) Because the Due Process considerations under the 5th and 14th ammendments are the same for our

purposes, this analysis considers them together.
“{U) Johnson v. Eisentroger, 330 U.E. 763 ( lL.BSD}, Inre Yamaskita, 327 US. 1 (1948).
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degrading treatment, which the United States h defined to mean conduct prohibited
under the Due Process Clause of the g .rd 14" Amendments (in addition to the

standards under the 8" Amendment discussed above). The Due Process jurisprudence is

divided into two distinct categoriesﬁ—proccdural due process and substantive due process.
the provision of adequate

Procedural due process is manifest in issues pertaining to

administrative and/or judici al process, including notice and an opportunity 1o be heard.
Qubstantive due proeess involves questions of force being excessive in light of the

goverrgnent interest being addressed. in the detainee context, the limits of substantive

due process define the scope of permissible interrogation techniques that may be applied

1o unjawful combatants held outside the United States.

Under the Fifth Amendment ri ght to Due Process, substantive due process

- proiects an individual from “the exercise of power without any reasonable justification in
the service of any legitimate governmental objective.” County of Sacramenio V. Lewis,
573 1J.8. 833, 846 (1998). Under substantive due process “only the most egregious
official conduct can be said to be arbitrary in the constitutional sense.” Id at 846 (internal
quotation marks omitted). That conduct must “shock(] the conscience.” See generally
id: Rochin v. California, 342 U.S. 165 (1952).5 By contrast to deprivations in
procedural due process, which canriot occur so long as the government affords adequate
processes, government actions that “shock the conscience” are prohibited jrrespective of

. the procedures the government may employ in undertaking those actions. See generally

Rochin v. California, 362 U.S. 164 (1952). L

. (U) To shock the conscience, the conduct at issue must involve more than mere
negligence by the govemnment official. See County of Sacramento, 323 1.8. at 849. See
also Daniel v. Williams, 474 U.S. 327 (1986) (“Histonically, this guarantee of due

process has been applied 10 deliberate decisions of government officials to deprive a
person of life, liberty, or property.”) (collecting cases). Instead, “[Titis.. _behavior on the
other end of the culpability spectrum that would most probably support a substantive due
process claim: conduct intended to injure in some way unjustifiable by any government
interest is the sort of official action most likely to rise to the conscience-shocking level.”
See County of Sacramenio, 523 U.S. at 849. In some circumstances, however,
recklessness or gross negligence may suffice. See id. The requisite level of culpability is
ultimately “not. . .subject 10 mechanical application in unfamiliar territory.” Id. at 850.
As the Court explained: ‘Deliberate indifference that shocks in one environment may not
be so patently egregious in another, and our concem with preserving the constitutional
proportions of substantive due process demands an exact analysis of circumstances
before any abuse of power is condemned as conscience shocking.” Jd. As a general

% (17) 1n the seminal case of Rockin v Califrnia, 342 U.S. 165 (1952), the police had some information
{hat the defendeant was selling drugs. Three officers went to and cntered the defendant’s home without 2
warrant and forced open the door to defendant’s bedroom. Upon opering the door, the officers saw two
pills and asked the defendznt 2bout them. The defendant promptly put themn in his mouth. The offivers
“pumped upon bim and attempted to extract the capsules.” Id. at 166. The police tried to pull the pills out
of his mouth but despite considersble sauggle the defendant swaliowed them. The police then took the
defendant to a hospital wiere a doctor forced an ermetic solution into the defendant’s stomach by sticking a
tube down his throat and into his ctomach, which cause the defendant to vormil up the pills. The pills did in
fact contain morphine. See id. The Court found that the actions of the police officers “shocked the
conscience” and therefore violated Rochin’s due process rights. Id at 170.
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matter, deliberate indifference would be an appropriate standard where there is a real

possibility for actual deliberation. In other circumstances, however, where quick
decisions must be made (such as responding to a prison riot), a heightened level of
culpability is more appropriate. See id. at 851- 52.

() The shock-the-conscience standard appears 10 be an evolving one as the

Court’s most Tecent opinion regarding this standard emphasized that the conscience

shocked was the “contemporary conscience.” Id. at 847 n.8 (emphasis added). The court

explained that while a judgment of what shocks the conscience “may be informed by 2
history of liberty protection, [] it necessarily reflects a traditional understanding of
executive behavior, of contemporary practice, and of the standards of blame generally
applied to them.” Jd. Despite the evolving nature of the standard, the standard is
objective rather than subj cctive. The Supreme Court has cautioned that although “the
gloss has ... has not been fixed” as 1o what substantive due process is, judges “may not
drawn on {their] merely personal and private notions and disregard the limits that bind
judges in their judicial function... [T]hese limits are derived from considerations that are
fused in the whole nature of our judicial process.” Rochin, 342 U.S. at 170. See also,
United States v. Lovasco, 431 U.S. 783 (1973) (reaffinuing that the test is objective rather
than subjective). As the Court further explained, the conduct at issue must “do more than

offend some fastidious squeamjshness or private sentimentalism’ in order to violate due
process. Rochin, 342 U.8, at 172. K

(U) The Supreme Court also clarified in Ingraham v. Wright, 430 1.5, 651
(1977), that under substantive due process, “{t]there is, of course, & de minimis level of
imposition with which the Constitution is not concerned.” Jd. at 674. And as Fourth
Circuit has noted, it is a “principle...inherent in the Eighth [Amendment] and '
[substantive due process” that “[n]ot ...every malevolent touch by a prison guard gives
rise lo 2 federal cause of action. See Johnson V. Glick, 481 F.2d at 1033 (“Not every push
or shove, even if it may later scem unnecessary in the peace of a judge’s chambers,
violates a prisoner’s constitutional rights™).” Riley v. Dorton, 115 F.3d 1159, 1167 (4"‘
Cir. 1997) (quoting Hudson, 503 U.S. at 9). Instead, “the [shock-the-conscience]. ..
inquiry. ...fis] whether the force applied caused injury so severe, and was s0 ‘
disproportionate to the need presented and so inspired by malice or sadism...that it
amounted to a brutal and inhumane abuse of official power literally shocking to the
conscience.” Webb v. McCullough, 828 F.2d 1151, 1158 (6™ Cir. 1987). Examples of
physical brutality that “shock the conscience” include: the rape of a plaintiff by
uniformed officer, sce Jones v. Wellham, 104 F.3d 620 (4™ Cir. 1997); a police officer

. striking a plaintiff in retaliation for the ';:»laintiﬂ' photographing the police officer, see
Shillinford v. Holmes, 634 F.2d 263 (5™ Cir. 1981); police officer shot a fleeing suspect’s
legs without any probable cause other than the suspect’s running and failing to stop, sec
Aldridge v. Mullins, 377 F. Supp. 850 (M.D. Tenn. 1972) aff’d, 474 1189 (6" Cir. 1973).
Moreover, beating or sufficiently threatening someone during the course of an
interrogation can constitute conscience-shocking behavior. See Gray v. Spillman, 925
F.2d 90, 91 (4® Cir. 1991) {plaintiff was beaten and threatened with further beating ifhe
did not confess). By contrasl, for example, actions such as verbal insults and an angry

slap of “medium force” did not constitute behavior that “shocked the conscience.” See
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Riley v. Dorton, 115 F.38 1159, 1168 nd (a™ Cir. 1997) (finding claims that such
behavior shocked the conscience “meritless”). :

(U) Physical brutality is not the only conduct that may meet the shock-the-
conscience standard. In Cooper v. Dupnik, 963 F.2d 1220 (9" Cir. 1 092) (en banc), the
Ninth Circuit held that certain psycholugicallywuercive interrogation techoiques could
constituté a violation of substantive due process. The interrogators techniques were
“designed to instill stress, hopelessness, and fear, and to break I[th\c_suSpect's] resistance.”
1d. at 1229. The officers planned to ignore any request for a lawyer and to ignore the
suspect’s Tight 10 rernain silent, with the express purpose {hat any statements he might
offer would help keep him from testifying in his own defense. See id. at 1249, Tt was
this express purpose that the court found to be the “apgravating factor” that lead it to

conclnde that the conduct of the police “shocked the conscience.” Id. at 1249. The court

reasoned that while “itis a legitimate purpose of police investigation to gather evidence
and muster information that will surround a guilty defendant and make it difficult if not
impossible for him to escape justicef,]” “when ihe methods chosen to gather evidence and
information are deliberately unlawful and flout the Constitution, the legitimacy is lost.”
14, at 1250, In Wilkins v. May, 872 F.2d 190 (7 Cir. 1989), the Seventh Circuit found
that severe mental distress inflicted on a suspect could be a basis for a substantive due
process claim. See id. at 195. See also Rhrodes v. Robinson, 612 F.2d 766, 771 (3d Cir.
1979) (claim of emotional harm could be the bhasis of a substantive due process claim).
The Wilkins court found that under certain circumstances interrogating a suspect with gun
at his head could violate those rights. See 872 F2d at 195. Whether it would rise to the
level of violation depended upon whether the plaintiff was able to show “misconduct that
o reasonable person would find so beyond the norm of proper police procedure as to
_shock the conscience, and that it is calcnlated to induce not merely momentary fear or
anicty, but severe mental suffering, in the plaintiff.” Jd. On the other hand, we note that
merely deceiving the suspect does not shock ihe conscience, see, €.8., United States v,
Byram, 145 F.3d 405 (1% Cir. 1998) (assuring defendant he was not in danger of
prosecution did not <hock the conscience) nor does the use of sympathy or friends as
intermediaries, see, €84 United States v. Simtob, 901 F.2d 799, 809 (9th Cir. 1990).

(U) Although substantive due process jurisprudence is not necessarly uniform in
all applications, several principles emerge. First, whether conduct is conscience-
shocking tums in part on whether it is without any justification, i.e., it is "inspired by
malice or sadism.” Webb, 828 F 2 at 1158. Although unlawful combatants may not
pose a threat to others in the classic sense scen in substantive due process ¢ases, the
detainees here may be able 10 prevent great physical injury to countless others through -
{heir knowledge of future attacks, By contrast, if the interrogation methods were
undertaken solely 10 produce severe mental suffering, they might shock the conscience.
Second, the official must have acted with more than mere negligence. Because, generally

speaking, there will be time for deliberation as to the methods of interrogation that will be

employed, it is likely that the culpability requirement here is deliberate indifference. See
County of Sacramento, 523 U.S. at 851-52. Thus, an official must know of a serious risk

to the health or safety of 2 detainee and he must act in conscious disregard for that risk in
order 1o violate due process standards. Third, this standard permits some physical
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contact. Employing a shove or slap as part of an interrogation would not run afoul of this
standard. Fourth, the detainee must sustain some sort of injury as'a result of the conduct,
e.g., physical injury or severe mental distress, in order for the constraints of substantive

due process to be applicable.

D. Jurisdiction of Federal Courts

1.  Jurisdiction to Consider Constitutional Claims

(U7) The federal habeas statute provides that courts may only grant the writ
“within their respective jurisdictions.” This has been interpreted to limit a court’s subject
matter jurisdiction over habeas cases to those in which a custodian lies within the
jurisdiction. For U.S. citizens, habeas jurisdiction lies regardless of where the detention
occurs. The habeas action must be brought in the district in which a custodian resides or,
if all custodians are outside the United States, in the District of Columbia. For aliens,
there is no habeas jurisdiction outside the sovereign territory of the United States.

(U) As construed by the courts, habeas jurisdiction is coterminous with the reach
of constitutional rights, although that result is & matter of statutory construction.
Congtess has the power to extend habeas jurisdiction beyond the reach of constitutional

rights but may not place greater restrictions on it.

() InJohnson v. Eisentrager, the Supreme Court ruled that enemy aliens,
captured on the field of battle abroad by the U.S. Armed Forces, tried abroad for war
crimes, and incarcerated abroad do not have access to the U.S. courts® over a habeas
petition filed by German nationals seized by U.S. soldiers in China. Eisentrager
considered habeas corpus petitions by German soldiers captured during WWII in China
supporting the Japanese, convicted by Miljtary Commission sitting in China, and
incarcerated in Germany and concluded that United States courts lacked jurisdiction.™

*1 (U) Johnson v. Eisentrager, 339 US. 763 (1950).
% (UF) Johnson v. Eisentrager, 339 U, 763, 777 (1950). "We arc here confronted with a decision whose

basic premise is that thes prisoners arc entitled, as a constitutional right, to sue in some court of the United
States for 2 writ of habeas corpus, To support that assumption we must hold that 2 prisoner of our military
authoritics is constitutionally entitied to the writ, even though he (a) is an enemy alien; (b) has never been
or resided in the United States; (c) was captured outside of our territory and there held in military custody
as a prisoner of war; (d) was tried and convicted by a Military Commission sitting outside the United
States; {¢) for offenses against laws of war committed outside the United States; (f) and is at all times
imprisoned outside the United States." With those words, the Supreme Court held that: "a nonresident
‘epemy alien has 1o access to o courts in wartime."
3 (1) For a fuller discussion of Habeas Corpus law as it applies to Naval Base, Guantanamo Bay, see
metmorandum, LCDR F. Greg Bowmsn of 28 Jan 02, subj: CRIMINAL JURISDICTION AND 175
EFFECTS OF AVAILABILITY OF THE WRIT OF HABEAS CORPUS AT 1.5, NAVAL BASE,

GUANTANAMO BAY, CUBA (on file).
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() Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO)
have sought review inU.S. district court through the writ of babeas corpus, 28 Uus.C.3

. 2241.%
Two courts have examined, and rejected, petitioners’ claims that U.S.
exclusive junisdiction over GTMO results in a form of “de facto sovereignty” and,
therefore, vests habeas jurisdiction in the federal courts.

2. Other Bases for Federal Jurisdiction

In addition, one group of GTMO detainees has challenged conditions of
confinement through the Alien Tort Claims Act (ATCA) and the Administrative
Procedures Act (APA). The courts have declined to exercise jurisdiction on those -
theories in each case to date. Petitioners in A7 Odah attempted to circumvent the
{erritorial limitations of habeas by bringing their action under the APA and ATCA, -
nowever the U.S, Court of Appeals for the District of Columbia held that the courts did
not have jurisdiction with respect to the petitioners® claims under any theory, finding that
their status as aliens uncomnected to the United States makes them beyond the jurisdiction

of the federal courts. See Odah v. United States, 321 F.3"™ 1134 (OC Cir. 2003).

(U) The court also held, in the alternative, that it lacked jurisdiction even if

petitioners were not barred by the exclusive naure of habeas actions, The ATCA

provides the wdistrict courts shall have original jurisdiction of any civil action by an alien
. for a tort only, committed in violation of the law of nations or 2 treaty of the United
States.” 18 U.S.C. § 1350. The ATCA, although it provides federal jurisdiction over .

private suits, does not waive sovereign jmmunity for a spit against the United States. The

courts have held that the APA’s waiver of sovereign immunity for nonmonetary damages
can thearetically be used to maintain an ATCA action against the United States. The Al
Odah Court, however, found that the APA’s exemption for *military authority exercised
in the field in time of war or in occupied territory” precluded the ATCA.

3. ‘The Military Extraterritorial Jurisdiction Act

(U) The Military Extraterritorial Jurisdiction Aet (MEJA), 18US C. § 3261 et
seq, extends Federal criminal jurisdiction for serious Federal offenses commitied outside
the United States to ¢ivilian persons accompanying the Armed Forces (e.8., civilian
employees and contractor employees), and to members of the Armed Forces who
committed a criminal act while subject fo the UCM]J but who are no longer are subject to
ihe UCMYJ or who commitied the offense with a defendant not subject t0 the UCMIJ. The
standard is that if the conduct by the individual would "constitute an offense punishable
by imprisonment for more than one year if the conduct had been engaged in within the
special maritime and territorial jurisdiction of the United States." (emphasis added).

% (5) Coalition of Clergy v. Bush, 189 F. Supp. 2d 1036 (C.D. Cal.), affirmed in part end vacated in part,

310 F.3d 1153 (9" Cir. 2002); Rasul v. Bush, 215 F.2d 55 {D.D.C. 2002).
% (17) The concurring opinion 18 Odah argued that, in addition to not providing a means of jurisdiction, the

ACTA siso did not provide an independent cause of action.
stgEASStdEbrNn w
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E.  The Uniform Code of Military Justice

(U) The Uniform Code of Military Justice (UCMLY) applies to United States
mes and in all places throughout the world. Members of the

Forces on active duty, at all i
Reserve component and retired regular officers can, under certain circumstances, also be

subject to the UCMJ, as can civilians accompanying the Armed Forces in time of war
under certain circumstances. ‘ :

1. Offenses

(U) A number of UCMJ provisions potentially apply to service members
involved in the interrogation and supervision of the interrogation of detainees. Most'

significant are the following:
a. Cruelty, Oppression or Maltreatment, Art93

(U) The elements of the offense are that the alleged victim was subject 10 the
orders of the accused and that the accused was cruel toward, oppressed, or maltreated the
victim. The cruelty, etc. need not be physical. Subject 1o the orders of, includes persons,

- subject to the UCMJ or not, who are by some reason of some duty are required to obey

the Jawful orders of the accused, even if not in the direct chain of command of the
accused. “Cruel,” “oppressed,” and “maltreated” refer to unwarranted, harmful, abusive,
rough or other unjustifiable treatment that, under all the circumstances, results in physical
or mental pain or suffering and is unwarranted, unjustified and urnecessary for any
lawful purpose. 1tis measured by an objective standard. MCM IV-25; MIB, Section 3-

17-1.
b. Reckless Endangerment, Art 134

(U) The elements of the offense are {hat the accused engaged in wrongful
conduct that was reckless or wanton and that the conduct was likely to produce death or
grievous bodily harm. “[L]ikely to produce” means the natural o probable consequences
of particular conduct. *“{Glrievous bodily harm™ includes injurics comparable 10
fractured or dislocated bones, serious damage o internal organs. MCM IV-1 19; MIB,

Section 3-100A-1.

c. Assault, Art 128

(U) This article encompasses the following offenses:

56 (1) Article 2 UCMJ; Rules for Couﬂs-Mé:tia], Rule 202, and Discussion. ‘
51 (1) The following are extracted from the Deparument of the Army Pamphlet 27-9, Military Judges’
Benchbook {MJE), which summarizes the requirements of the Manual For Courts-Martial (MCM) and case

law applicable to trials by courts martial.

Ny
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(U) Simple assault - The clements ate that the accused attempted or offered to
do bodily harm to an individual and that such attempt or offer was done with unlawful
force and violence. An act of force or violence is unlawful if done without legal
justification or excuse and without the consent of the victim. The use of threatening

words accompanied by a menacing act or gesture may constitute an assault. MCM V-

81; MJB, Section 3-54-1.

(U) Assault consummated by a battery _ An assault resulting in actual infliction
of bodily harm is a battery. Bodily harm means any physical injury to of offensive
touching, however slight. MCM IV-83; MIB, Section 3-54-1A

(U) Aggravated assault (use of o dangerous weapon, means or force) - In
addition to the elements of an assault, this offense requires that the means or force .
attempted or offered was used in a manner likely to produce death or grievous bodily
harm. Any object, regardless of its normal use, ¢could become a Means likely to inflict
grievous bodily barm depending on the manner in which it is actually used. MCM IV-84;

MIB, Section 3-54-8

(U) There are multiple instances in which authority and context permit touching

- by police officers, prison guards, training NCOs, etc. — that would not be lawful under
other circumstances. A central issue would be how clearly the limits of authority were
defined and whether under the circumstances the individual exceeded the scope of that

authority.
d.  Involuntary Manslaughter, Art 119 |

(U) The elements of this offense are that acts or omissions constituting culpable
negligence resulted in an unlawful killing. Culpable negligence contemplates a Jevel of
heedlessness in circumstances in which, when viewed in the light of human experience,
might foreseeably result in death. MCM IV-64. Failure to develop and follow
reasonable protocols providing for the health and safety of detainces during
interrogations of detainees could amount to such culpable negligence. MJB, Section 3-

44-2.
€. Unpremeditated Murder, Art 118

{U) The relevant elements of the offense are that the person is dead, his death
resulted from the act or failure to act of the accused, that the killing was unjawful,
without legal justification, and at that time the accused had the intent to inflict great
bodily harm upon the person. MCM 1V-118, MJB, Section 3-43-2.

1. Disobedience of Orders, Art 92

(U) This offense is committed when the accused, having a duty to do 50, fails to
obey lawful orders or regulations. MCM IV-23; MIB, Section 3-16. The duty io obey
may extend to treaties and statutes as well as regulations, The Convention against
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Torture and the general case law regarding cruel and unusual punishment may be relevant
here as it is for Article 93. See generally, Wilson v. Seiter, 501 U.5. 294 (1991).

g Dereliction of Duty, Art 92

(U) A dereliction occurs when an individual knew or should have known of
certain prescribed duties and either willfully or through neglect was derelict in the
performance of those duties. MCM IV-24; MJB, Section 3.16-4. Customs of'the service
as well as statutes and treaties that have become the law of the Jand may create duties for

purposes of this article.

h. Maiming, Art 124

(U) The elements of this offense are that the accused intentionally inflicted an
injury on a person, and whether intended or not, that the injury seriously disfigured the
person’s body, destroyed or isabled an organ or member, or seriously diminished the
person’s physical vigor. MCM 1V-77; MTB, Section 3-50-1.

5 Affiiimative Defenses under the UCMJ (R.C:M. 916) |

(U) In order for any use of force 10 be Jawful, it must either be justified under the
circumstances or an accepted affirmative defense is present to excuse the otherwise
unlawful conduct. No case law was found that defines at what point force or violence
becomes either lawful or unlawful during war. Each case is by its nature, dependent
upon the factual circumstances surrounding the incident.

_ (U) Applying accepted rules for the law of armed conflict, the use of force is only
authorized when there is a military purpose and the force used is no greater than
necessary to achieve the objective. The existence of war does not in and of itself justify
all forms of assault. For instance, in United States v. Calley, 22 US.CM.A. 534,48
C.M.R.19 (1973), the court recognized that “while it is Jawful to kill an enemy in the heat
and exercise of war, to kill such an enemy after he has laid down his arms . . . is murder.”
Further, the fact that the law of war has been violated pursuant to an order of a superior
authority, whether military or civil, does not deprive the act in question of its character of
a war crime, nor does it constitute a defense in the trial of an accused individual, unless
he did not know and could not reasonably have been expected to know that the act
ordered was unlawful. In all cases where ihe order is held not to constitute a defense to
an allegation of war crime, the fact that the individual was acting pursuant 1o orders may
be considered in mitigation of punishment. The thrust of these holdings is that even in

war, limits to the use and extent of force apply.

a. Self-Defense

(U) Forthe right of self-defense {0 exist, the accused sust have had a reasonable
apprehension that death or grievous bodily harm was about to be inflicted on himself.
The test is whether, under the same facts and circurnstances, an ordinary prudent adult

UNBASSIFEHORN .
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rson faced with the same situation would have believed that there were grounds 10 fear
immediate death or serious bodily harm (an objective test) and the person must have
actually believed that the amount of force used was required to protect against death or -
serious bodily harm (a subjective test). Grievous bodily harm means serious bodily
injury. It does not mean minor injuries such as a black eye or a bloody nose, but does
mean fractured or dislocated bones, deep cuts, torn members of the body, serious damage
t0 internal organs, or other serious bodily injuries. MJB, Section 5-2. (See also the
discussion of “Self-Defense” under the discussion of Federal law, supra.)

F.19-56

b. Defense of Ahuther

For this defense, the accused must have had a reasonable belief that harm
was about to be inflicted and that the accused actually believed that force was necessary
to protect that person. The accused must actually believe that the armnount of force used -
was necessary to protect against the degree of harm threatened. MIB, Section 5-3-1.

. Accident '

(U) This ‘Jefense arises when an accused js doing a Jawful act in a Jawful manner,
free of any negligence, and unforeseeable or unintentional death or bodily harm occurs.

M]B, SﬂGﬁDﬂ 5'4| . ) ————— e e TERPET i =

d. - Mistake of Fact

(U) ¥fignorance or mistake of a fact concerns an element of an offense involving
specific intent, the ignorance or mistake need only exist in the mind of the accused, i.e., if
(ke circumstances of an event were as the accused believed, there would be no offense.
¥or crimes not involving specific intent, the ignorance or mistake must be both hopest
(actual) and reasonable. The majority of the crimes discussed above do not require
specific intent. For instance, in the case of violations of general orders, knowledge is
presumed. Most of the wmistakes” would likely be mistakes of law in that the accused
* onld not believe that the conduct was unlawful. While mistakes of law are generally
not a defense, unawareness of a lJaw may be 2 defense to show the absence of a criminal
state of ind when actual knowledge is not necessary 10 establish the offense. MJB,

Saction 5-11.
€. Coercion or duress

(U) 1tis a defense to any offense except killing an innocent person that the
accused's participation in the offense was caused by a reasonable apprehension that the
sccused or another innocent person would be immediately killed or would immediately
cuffer serions bodily injury if the accused did not comumnit the act. This apprehension
must reasonably continue throughout the commission of the act. If the accused has any
reasonable oppornmity to avoid committing the act without subjecting the accused or
another inmocent person {o the harm threatened, this defense shall not apply. R.C.M.

916(h), MJB, Section 3-3.
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(U) To establish a duress defense it must be shown that an accused's participation
in the offense was caused by & reasonable apprehiension that the accused or another
innocent person would be immediately killed or would immediately suffer serious bodily
harrn if the accused did not commit the act. The apprehension must reasonably continue
throughout the commission of tbe act. If the accused has any reasonable opportunity 1o
avoid committing the act without subjecting the accused or another innocent person to the.
harm threatened, this defense shall not apply. The Court of Appeals stated in United
States v. Fleming, 23 CM.R. 7 (1957), that the defense of duress ig available to an
accused only if his commission of the crime charged resulted from reasonable fear of
imminent death or grievous bodily harm to himself or his family. The risk of injury must

continue throughout the criminal venture.
1. Obedience to Orders (MJB, Sections 5-8-1 and 5-8-2)

(U) The viability of obedience to orders as a defense turns on the directives and
policy of the service member's Chain of Command. For example, when the interrogator
at the direction of the command employs the vse of physical force as an interrogation
method, he/she would certainly raise the defense of obedience to orders. The question
then becomes one of degree. While this may be a successful defense to simple assaults or
batteries, it would unlikely be as successful {0 more serious charges such as maiming and

manslaughter. Within the middle of the spectrum lay those offenses for which the

effoctiveness of this defense becomes less clear. Those offenses would include conduct

unbecoming an officer, reckless endangerment, cruelty, and negligent homicide.

(U) Obedi¢nce to orders provides a viable defense only to the extent that the
accused acted under orders, and did not know (nor would a person of ordinary sense have
kmown), the orders were unlawful. Thus, the viability of this defense is keyed to the
accusad’s (or a reasonable person’s) knowledge of the lawfulness of the order. Common
sense suggests that the more aggressive and physical the technique authorized (ordered)
by the command, the more unlikely the reasonable belief that the order to employ such

methods is lawful.

(U) In order for any use of force to be lawful, it must either (i) be justified under
the circumstances or (ii) an accepted affirmative defense is present to excuse the
otherwise vnlawful conduct. No case law was found that defines at what point force or
violence becomes either lawful or unlawful during war, Each case is by its nature,
dependent upon the factual circumstances surrounding the incident.

(U) Applying accepted rules for the law of armed conflict, the use of force is only
authorized when there is 2 military purpese and the force used is no greater than .
necessary to achieve the objective. The existence of war does not in and of itself justify
all forms of assault. For instance, in US v. Calley, the court recognized that “while it is
lawful to kill an enemy "in the heat and exercise of war, to kill such an enemy after he
has laid down his arms . . . is murder.”" Further, the fact that the law of war has been
violated pursuant to an order of 8 superior authority, whether military or ¢civil, does not
deprive the act in question of iis character of a war crime, nor does it constitute a defense

.
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in the trial of an accused individual, mless he did not know and could not reasonably
have been expected to know that the act ordered was unlawful, In all cases where the
order is held mot to constitute a defense to an allegation of war crime, the fact that the
individual was acting pursuant to orders may be considered in mitigation of punishment.”
The thrust of these holdings is that even in war, limits to the ase and extent of force

apply-
g Necessity

(U) Another common law affirmative defense is one of necessity. This defense is
recognized by a number of states and is applicable when; 1) the harm must be committed
under the pressure of physical or natural force, rather than human force; 2) the harm
sought 10 be avoided is greater than (or at least equal to) that harm sought 1o be prevented
by the law defining the offense charged; 3) the actor reasonably believes at the moment
that his act is necessary and is designed to avoid the greater harm; 4) the actor must be
without fault in bringing about the situation; and 5) the harm threatened must be
imminent, leaving no alternative by which to avoid the greater harm.

(U) However, military courts have treated the necessity defense with disfavor,
and in fact, some have refused to accept pecessity as a permissible defense (the MCM
" does not list necessity as an affirmative defense under RCM 916). *The problem with the
necessity defense is that it involves 2 weighing of evil inflicted against evil avoided and
is, thereby, difficult o legislate.” The courls also have been reluctant 10 embrace the
defense due to a "fear that private moral codes will be substituted Tor legislative
determination, resulting in a necessity exception that swallows the rule of law." Unired
Syates v. Rankins, 34 MJ 326 (CMA 1992).

(1) The effect of these cases is that the MCM recognizes that an accused may
commit am illegal act in order to avoid the serious injury or death of the accused or an
innocent person. However, military law limits this defense only when there is an
jmminent and continuing harm that requires immediate action to prevent. Once the
immediacy is gone, the defense will no longer apply. Ostensibly, the use of force 1o
acquire information from an unlawful combatant, absent immediate and compelling
circumnstances, will not meet the elements established by the MCM and case law. (But’
see the necessity defense in the discussion of Federal law, supra.)

3. Legal docirines could render specific conduct, otherwise criminal, not
unlawful

Gee discussion of Commander-in-Chief Authority, supra.
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IV. Considerations Affecting Policy
A, Historical Role of 11.S. Armed Forces

1. Background

(U) The basic principles of interrogation doctrine, procedures, and technmques
applicable to Army intelligence interrogations from June 1945 through May 1987 were
contained in Field Manual (FM) 30-15, Examination of Personnel and Documents. FM
30-15 set forth Army doctiine pertaining to the basic principles of intellipence
interrogations and established the procedures and techniques applicable to Army
intelligence interrogations of non-U.S. persomnel. The other Services report that they 100

apply the provisions of this Field Manual.

2, Interrogation Historical Overview

(U) FM 30-15 stated that the principles and technigues of interrogation discussed
within the manual are to be used within the constraints established by humanitarian
international 1aw and the Uniform Code of Military Justice (“UCMI”). The fundamental
principle underlying Army doctrine concerning intelligence interrogations between 19435
and the issuance of current doctrine in 1987 (FM 34-52), is that the commander may
utilize all available resources and lawful means in the accomplishment of his mission and
for the protection and security of his unit. However, a strong caveal {0 this principle
noted, “treaty commitments and policy of the United States, international agreements,
imtemational Jaw, and the UCMJ require the conduct of military to conform with the law
of war.” FM 30-15 also recognized that Army intelligence interrogations must conform
to the “specific prohibitions, limitations, and restrictions established by the Geneva
Conventions of 12 August 1949 for the handling and treatment of personnel captured or
detained by military forces” (citing FM 27-10, The Law of Land Warfare).

(L) FM 30-15 also stated that “violations of the customary and treaty law
applicable to the conduct of war normally constitute a concurrent violation of the
Uniform Code of Miljtary Justice and will be prosecuted under that code.” The manual
advised Army personnel that it was “the direct responsibility of the Commander to insure
{hat the law of war is respected in the conduct of warfare by forces in his command.”
Thus, the intelligence interrogation techniques outlined in FM 30-15 were based upon
conduct sanctioned under international law and domestic U.8. law and as constrained

within the UCMJ.

(U) Historically, the intelligence staff officer (G2/82) was the primary Army staff
officer responsible for all intelligence fanctions within the command structure. This
responsibility included interrogation of enemy prisoners of war (EPW), civilian internees,
and other captured or detained persons. In conducting interrogations, the intelligence
staff officer was responsible for insuring that these activities were executed in accordance
with international and domestic U.5. law, United States Government policy, and the
applicable regulations and field matwals regarding the reatment and handling of EPWs,
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civilian interees, and other captured or detained persons. In the maintenance of
interrogation collection, the intelligence staff officer was required to provide guidance
and training to interrogators, assign collection requirements, promulgate regulations,
directives, and field manuals regarding intelligence interrogation, and insure that
interrogators were tained in international and domestic U.B. law and the zpplicable

Ammy publications.
(U) FM 30-15 stated that intellipence interrogations are an art involving the

questioning and examination of a source in order to obtain the maximum amount of
usable information. Interrogations are of many types, such as the interview, a debrichng,

- and an elicitation. However, the FM made clear that the principles of objective,

initiative, accuracy, prohibitions against the use of force, and security apply to all types
of interrogations. The manual indicated that the goal is to collect usable and reliable
informatjon, in a lawful manner, promptly, while meeting the intelligence requirements

of the command.

(U) FM 30-15 emphasized a prohibition on the use of force during interrogations.
This prohibition included the actual use of force, mental torture, threats, and exposure to
inhumane treatment of any kind. Interrogation doctrine, procedures, and techniques
concerning the use of force are based upon prohibitions in international and domestic

. U.S.law. FM 30-15 stated that experience revealed that the use of force was unnecessary

to gain cooperation and was a poor interrogation technique, given that its use produced
unreliable information, damaged future interrogations, and induced those being
interragated to offer information viewed as expected in order to prevent the use of force.
However, FM 30-15 stated that the prohibition on the use of force, mental or physical,

'must not be confused with the use of psychological tools and deception techniques

designed to induce a source into providing intelligence information.

(U) The Center for Military History has been requested to conduct a search of
government databases, 10 include the Investigative Records Repository, for
docurnentation concerning the historical participation of the U.S. Armed Forces in
inlerrogations and any archival materials related 1o interrogation techniques. As of the

writing of this analysis, no reply has been received.

3. Cuorrent Doctrine

(U) InMay 1987, the basic principles of current doctrine, procedures, and
techniques applicable to Army intelligence interrogations were promulgated in Field
Manual (FM) 34-52, Intelligence Interrogation. FM 34-52 provides general guidance for
commanders, staff officers, and other personnel in the use of interrogation elements in
Army intelligence units. It also outlines procedures for handling sources of
interrogations, the exploitation and processing of documents, and the reporting of
intelligence gained through interrogation, Finally, FM 34-52 covers directing and
supervising intesTogation operations, conflict scenarios, and their impact on intesTogation
operations, to include peacetime interTogation operations,
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(U) Army interrogation doctrine today, and since 1945, places particuiar
emphasis on the humane handling of captured personnel. Interrogators receive specific
instruction by Army Judge Advocates on the requirements of international and domestic -
US law, to include constraints established by the Uniform Code of Military Justice (e.2.
assault, cruelty and maltreatment, and communicating a threat). |

(U) FM 34-52 adopted the principles and framework for conducting intelligence
interrogations as stated in FM 30.15. FM 34-52 maintained the establiched Army
docirine that intelligence interrogations involved the art of questioning and examining a
source in order to obtain the maximum amount of useable information. FM 34.52 also
reiterated Army doctrine that the principles of objective, initiative, accuracy, prohibition

on {he use of force, and security apply to all types of interrogations. The goal of
intelligence interTogation under current doctrine’is the same, the collection of usable and -

relizble information promptly and in a lawful manner, while meeting the intelligence
requirements of the command. .

(U) FM 34-52 and the curriculurs at U.S. Army Intelligence Center, Fort
Huachuca, continue to emphasize a prohibition on the use of force. As stated in its
predecessor, FM 34-52 defines the use of force 10 include actual force, mental torture,
threats, and exposure to inhumane treatment of any kind. The underlying basis for this
prohibition is the proscriptions contained in international and domestic U.S. law. Current
Army intelligence interrogation doctrine continues to view the use of force as |
urmecessary to gain the cooperation of captured personnel, Army interrogation exXperts

. view the use of force as an inferior technique that yields information of questionable
quality.. The primary concerms, in addition to the effect on information quality, are the
adverse effect on future interrogations and the behavioral change on those being
interrogated (offering particular information 1o avoid the use of force). However, the
Army’s doctrinal prohibition on the use of force does not proscribe legitimate

psychological tools and deception techniques.

() FM 34-52 outlines procedures and approach techniques for conducting Army
interrogations. While the approach techniques are vaned, there are three common
purposes: establish and maintain control over the source and the interrogation, establish.
and maintain rapport between the interrogator and the sousce, and manipulate the
source’s emations and weaknesses to gain willing cooperation. Approved technigues
include: Direct, Incentive; Emotional (Love & Hate); Increased Fear Up (Harsh & Mild),
Decreased Fear Down; Pride and Ego (Up & Down); Futility Technique; We Know All;
Establish Your Identity; Repetition; File and Dossier; and Mutt and Jeff (Friend & Foe).
These techniques are discussed at greater length in Section V, infra.

B. Presidential and Secretary of Defense Directives

(U) The President’s Military Order that addresses the detention, treatment, and trial
of certain non-citizens in the war against tervorism,® provides, inter alia, that any

* @) Milizary Order - Detention, Treatment, and Trial of Certain Non-Citizens in the War Against
Terrorism, President of the United Suaies, Novernber 13, 2001, ’
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individual subject to the order be “treated humanely, without any adverse distinction
based on race, color, religion, gender, birth, wealth, or any similar criteria; afforded
adequate food, drinking water, sheler, clothing, and medical treatment; and allowed the
free exercise of religion consistent with the requirements of the detention.”

#FH'A Department of Defense memorandum®™ to the Chairman of the Joint .
Chicfs of Staff, with instructions to forward it to the Combatant Commanders, stated that
“the United States has determined that Al Qaida and Taliban individuals under the
control of the Department of Defense are not entitled to prisoner of war status for the
purposes of the Geneva Conventions of 1949.” The memorandum further directed that
“I1]he Combatant Commanders shall in detaining Al Qaida and Taliban individuals under
the control of the Department of Defense treat them humanely and, to the extent
appropriate and consjstent with military necessity, in a manner consistent with the
principles of the Geneva Conventions of 1945.” o

%9 The President has directed that “[a]s a matter of policy, the United States Armed
Forces shall continue to treat detainees humanely and, to the extent appropriate ard -
consistent with military necessity, in a manner consistent with the principles of

Geneva,™ .
: -C." DDD—Speciﬁc Policy Copsiderations

(U) (The information in this section was derived from guidance provided by the
Office of the Assistant Secretary of Defense (Special Operations and Low-Intensity
Conflict)).
u

@8 The first priority of any detainee interrogation is to obtain intelligence on
imminent or planned tesrorist attacks against the United States and its citizens or |
interests. A clearly related priority is to obtain intelligence to enable the United States to-
conduct the ongoing War on lerrorism effectively. Detainee interrogations have proven

instrumental to United States efforts to uncover terrorist cells and thwart planned attacks.

v
(@& The Secretary of the Army (DoD lead for criminal investigations) will
continue to assess, concurrently, the value of information on defainee activities for
prosecution considerations. See War Crimes and Related Investigations Within the US

Central Command Area of Operations, Secretary of Defense, Januvary 19, 2002.

l"\.;

o ‘
# (&A% Deparanent of Defense Memorandum — Status of Taliban and Al Qaida, Secretary of Defense,

] 19, 2002.
m%w House Memorendum - Humane Treatment of 2l Qaida and Talibin Detainees, President of the
United States, February 7, 2002, '

Ll
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§&aa In the event of a request to shift the priority of interrogations from
intelligence gathering to prosecution considerations, the following factors, among others,

chould be considered before such a request is approved:

+ " the patuwe of the impending threat to national security and t0 individuatss~

e the imminence of the threat;
» the ability of the detainee to provide useful information to eliminate the threat;

and ' ‘ . :
« potential benefit derived from an effective interrogation compared to the
potential benefit from a better opportunity for effective prosecution.

fﬂgﬂﬁ For routine interrogations, standard U.S, Armed Forces doctrine will be
utilized. ' o

(FH-T-) For interrogations involving exceptional techniques®’ approved by th“!:
Secretary of Defense, standard doctrine may be used as well as the specifically authorized
exceptional techniques. However, such interrogations may be applied only in limited,
designated settings approved by SECDEF or his designee, staffed by personnel
specifically trained in their use and subject 10 a command/Adecision authority at a level
specifically designated by the SECDEF for this purpose.

Choice of interrogation techniques involves a risk benefit analysis in each
case, hounded by the limits of DOD policy and U.S. law. When assessing whether to use
exceptional interrogations techniques, consideration should be given to thie posig:;le
adverse effects on U.S. Armed Forces culture and self-image, which at timeg in*the past
may have suffered due to perceived Jaw of war violations. DOD policy, el ecied'in the
DOD Law of War Program implemented in 1970 and in subsequent directives, greatly

restored the culture and self-image of U.S. Armed Foroes by establishing high

benchmarks of compliance with the principles and spirit of the Jaw of war, and thereby

humane treatment of all persons in U.8. Armed Forces’ custody. In addition _
consideration should be given to whether implementation of such exceptiong! U:hm ques
is likely to result in adverse effects on DOD persommel who become POWs, including

possible perceptions by other nations that the United States is lowering standards related

to the treatment of prisoners, generally.

u ‘
@i All interrogation techniques should be implemented deliberately following
a documented strategy designed 1o gain the willing cooperation of the detainee using the
least intrugivé interrogation techniques and methods. : o

o {scr&-)- {n this context, an “exceptional” technique is one that i more apgressive than routine
techniques and is designated an exceptional technigue by the SECDEF, requiring special procedures and

levels of approval for use.
82 g.. DODD 5100,77 DoD Law of War Program, para 5.3.1 (9 Dec 5§, canceling DODD 5100.77 of 10

Jul 79); DODD 2310.1 DoD Program for EPOW and Other Detainess, para 3.1 (18 Aug 94Y; CICS]
5819.01B Lnplementation of the DoDTOW Program, para 4a{25 Mar 02).
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wiadl) All interrogations involving exceptional methods approved by the
appropriate authority must be applied in the context of a comprehensive plan for their
use, singly or in combination with other techniques. At a minimum, the plan should

include:;

» Appropriate approval authority; ~
« Supervisory requirements 10 insure appropriate application of methods;
¢ Specifics on the application of technique(s) including appropriate duration,

intervals between applications and events that would require termination of

the technique; and | .
» Regquirements for the presence or availability (as appropriate) of qualified

medical personnel.

U . ‘ L
[ Implementation of ap roved exceptional techniques must be approved at the
command authority level specified for the particular method.

D.  Potential Effects on Prosecutions

& Although the primary purpose of detainee interrogations is obtaining
intelligence on imminent or planned terrorist attacks against the United States and its
citizens or interests, the United States may later decide to prosecute detainees. This
section will discuss whether evidence obtained in interrogations will be admissible in

ejther military commissions or U.S. court proceedings.

e stated objective of detainee interrogations is to obtain information of

intelligence value. Information obtained as a result of interrogations may later be used in

criminal prosecutions. Depending on the techniques employed, the admissibility of any
information may depend on the forum considering the evidence. In addition, the |
admissibility of an admission or confession necessarily will be fact-specific, in that the
exact techniques used with a specific Jetainee will determine whether the information

. will be admissible. Although the goal of intelligence interrogation is to produce a
willingly cooperative and compliant subject, a successful interrogation nevertheless may
produce a statement that might be argued to be involuntary for purposes of criminal

proceedings.

: (U) Prosecution by the Uhnited States is posSiblé in a military commission, court-
martial, or in an Article IIl court. .

(Eglﬁ) The standard of admissibility for military commissions is simply whether
the evidence has probative value to a reasonable person. (Military Commissions Order
No 1, para 6(D)(1)). Although this is a fairly low threshold, rany of the technigues may
place a burden on the prosecution’s ability to convince commission members that the
evidence meets even that lower standard, ‘As the interrogation methods increase in
intensity, the likelihood that the information will be deemed coerced and involuntary and
thus held inadmissible increases. Although voluntariness of the confession is not &
specific threshold question on admissibility, it can reasonably be expected that the

SE 56

Finsl Report Daed April 4, 2003

FP.27-56



MQY—ET—EEES 13:35 MCCLATCHYDC

sm@mﬁf:ﬂmﬁ

defense will raise voluntariness, challenging the probétive value of the infomﬁ?iﬁh' and
hence, its admissibility, If the staigment is admitted, voluntariness will undoubtedly be a
factor considered by the members in determining the weight to be given the information.

U

(SANFY Any trials taking place in either U.S. federal courts or by courts-martial
will be conducted pursuant to statutory and constitutional gtandards and limitations. To
be admissible, statements made during interrogation must be determined to be voluntary.
Sohneckloth v. Bustamonte, 412 U.5. 218 (1973). The judge must first determine whether
the statements were the product of free will, i.e., the defendant’s will was not overbome
by the interrogators. Mincey v. Arizona, 437 U.8. 385 (1978) (the defendant’s will was
simply overborne and due process of 1aw requires that statements obtained as these were
canmot be used in any way against the defendant at his trial). This issue can also be
raised before the trier of fact. If the actions taken to sccure a statement constitute torture,
the statement would be inadmissible. Brown v, Mississippi; 297 U.8. 278 (1936) ~ ~
(confessions procured by means “revalting to the.sense of justice” could not be used to
secure a conviction). It should be noted that conduct does not need to rise 10 the level of
“orture” or “cruel, inhuman and degrading treatment or punishment™ for it to cause a
ctatement to be considered involuntary, and therefore inadmissible. As such, the more
apgressive the interrogation technique used, the greater the likelihood it could adversely
affect the admissibility of any acquired statements or confessions.

(U) Mechanism for Challenge. The defense can be expected 10 challenge
detainee statements through a motion to SUPPress the detainee statement or to challenge
the entire proceeding through a motion to dismiss for egregious prosecutoxjgllﬁj_p#i‘s'conduct.

Other Considerations. One of the Department of Defense’s stated
objectives is 10 use the detainees’ statements in support of ongoing and future
prosecutions. The method of obtaining these statements and its effect on voluntariness
may also affect the usability of these statements against other accused in any criminal
forum. Statements produced where the will of the detainee has been overbome will in all

likelihood be viewed as inherently suspect and of questionable value. .

esgn?} Consideration must be given to the public’s reaction to methods of
interrogation that may affect the military commission process. The more coercive the
method, the greaier the likelihood that the method will be met with significant domestic
and international resistance. This in turn may lower international and domestic
acceptance of the military commission process as a whole. In addition, the military
commission will be faced with balancing the stated objective of open proceedings with
the need not to publicize interrogation techniques. Consequently, having these™
techniques become public or substantially closing the proceedings in order to protect the
techniques from disclosure could be counterproductive and could undermine confidence
in the ouicome. Finally, the timing of the prosecutions must be considered. Revelation
of the techniques présumably will reduce their effectiveness against current and future

detainees.

SMEERN B
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UNCLASSIFIED WHEN SEPARATED FROM ATTACHMENT
E. International Considerations That May Affect Policy Determinations

~ (U) This section provides a discussion of international law that, although not
binding on the United States, could be cited 10 by other countries to support the
proposition that the interrogation techniques used by the U.S. contravene international
legal standards. The purpose of providing this international law discussion is to inform
the Department of Defense’s policy considerations when deciding if, when and how to
employ the interrogation techniques against unlawful combatants held outside the United

States,

1. Geneva C_nnventinns

To the extent that other nation states do not concede the U.S. position

that the Geneva Conventions do not apply to the detainees, there arc several provisions of

the Third Geneva Convention that may be relevant considerations regarding interrogation
tec!miques.“ Article 13 requires that POWs must at all times be treated humnanely, and
that any unlawful act or omission by the detaining power that causes death or seriously
endangers the hedlth of a POW will be regarded as a serious breach of the Convention.

In addition, POWs must be protected against acts of violence or intimidation. Under '
Artcle 14 of the Convention, POWs are entitled to respect for their person and their
honor. Article 17 prohibits physical or mental torture and any other form of coercion of
POWs in order 1o secure information. POWSs who refuse to answer may not be
threatened, insulted, or exposed to unpleasant or disadvantageous treatment. Article 130
provides that torture or inhuman treatment, or willfully causing great suifering or SETIOuS
injury 1o body or health of a POW are considered “grave breaches” of the Convention. -
Article 129 of the Convention requires Parties 10 cearch for, extradite or prosecute those
persons alleged to have comnmitted, or have ordered to be committed, grave breaches.

These articles of the Third Geneva Convention may provide an
opportunity for other States Parties to allege that they consider the United States to be in
violation of the Convention through its treatment of detainees. To the extent any such
rreatment could be considered by them to be torture of inhuman treatment, such acts

could be considered “grave breaches” and punishable as war crimes.

In addition, even if they argue that the Taliban and al Qaida detainees are
not entitled to POW status, they may congider that the guaramtees contained in Article 73
of the First Additional Protocol to the Geneva Conventions are measures by which the
United States’ actions could be evaluated. See, infra, this Section, paragraph 3.
Additional arguments may be made by other nations that the protections of the Geneva
Conventions are comprehensive and apply to unlawiul combatants . '

& ({J) Geneva Convention Relative to the Treatment of Prisoners of Wat, opencd for signarure Avg. 12,
1049, 6 U.S.T. 3316, 75 UNT.S. 135,

& (U) For example, other countries may argue as follows: The central theme of the Geneva Conventions is
humaniry. With régard to pefsons affected by armed conflict, Pictetl's Commentary stotes: “'In short, all the
particular cases we have just been considering confirm & general principle which is embodied in all four
Gepeva Conventions of 1949. Every person in enemy hands must have some status wnder international

SEUNOLESSIPIEQRN
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2. Convention Against Torture

A
(SAVE) Article 7 of the Torture Convention requires that a State Party either
extradite or prosecute a person found within its territory who has been alleged to have
committed acts of torture.5> As discussed, supra, the United States implemented this
provision in Chapter 113C of Title 18, United States Code, which provides for federal
criminal jurisdiction over an extraterritorial act or attempted act of torture, if the alleged
offender is present in the United States, regardless of the nationality of the victim or the
alleged offender. All States Parties to the Convention are required to establish this same
jurisdiction in their countries. Accordingly, governments could potentially assert
- jurisdiction over U.S. personnel found in their terTitory, and attempt to prosecute them for
conduct they consider to be violations of the Torture Convention. -l ‘

3. . Customary International Law/Views of Other Nations

(U) “Customary international law results from a general and consistent practice
of states followed by them from a sense of legal obligation.’

() The United States” primary obligation concerning lorture and other related
© practices derives from the Convention Against Torture and Other Cruel, Inhuman, and
Degrading Treatment and Punishment. Although not consisient with U.S. views, some
international commentators maintain that various human rights conventions and
declarations (including the Geneva Conventions) represent *‘customary jnternational law”

binding on the United States.”

'(U') Although not binding on the United States, the foliowing international human
rights instruments may inform the views of other nations as they assess the actions of the

United States relative to detainees, o

and 8¢ such covered by the Third Convention, a ¢ivilian covered by the

Jaw: he is either a prisoner of war,
Fourth Convention, or again, s member of the medical parsonme] of the armed forces who is <avered by the

Pirst Convention. There is no intermediate status; nobody in encmy hands can be outside the law.” Pictet,
Commentary to the Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (GC IV), Article 4, Paragraph 4, ICRC, Geneva, 1958, Other nations may disagree wizh the 11.5.
govemnment view that GC IV is not applicable o those individuals detained in the war on terorism #nd
argue that GC IV protects those persons who have engaged in hostile or beligerent conduct but who are not
entitled to treatment as prisoners of war. GC IV, Article 4; see generally Army Field Manual 27-10, The
Laws of Land Warfare (1956), paragraphs 246-248, In fact, Fictet's Commentary on Atticle 4, paragraph 4
of GCTV states: “if, for some reason, prisoner of war status ~ 1o take one example - were denied to them
[persons who find themselves in the hands of a party to the conflict], they would become protected persons
under the present Convention.” Further GCTV, Article 32 specifically prohibits the torture, torporal
punishroent, or physical suffering of protected persons. Accordingly, the Unitad States may face the
argument from other nations that the President may not place these detninees in an imermediate status,
outside the law, and then arguably subject them to torture, ‘
% (U) Convention Against Torture and Other Cruel, Inhumsan or Degrading Trestrment or Punizshment,
éntered into force for the United States on Nov. 20, 1994, 1465 UN.T 5. 85. ‘
% (1) The Restatement (Third) of the Foreign Relations Law of the U5, § 102(2).
1)) Ses, &.8. McDougal, Lasswell, 2nd Chen, Humen Rights and World Public Owder (1980).
SEURBIASSHHEIRN .

et Dommrit Florsrd Awgsl 2 3003




MAY-B7-28683 13:36 MCCLATCHYDC

SENOLASBIFHORN

(U) One of the first major international declarations on human rights protections
was the 1948 Universal Declaration of Human Rights (adopted Dec. 10, 1948, G.A. Res.
217A (III), U.N. Doc. A/810). This Declaration, which is not itself binding or
enforceable against the United States, states at Article 5 that “no one shall be subjected to
Lorture or to cruel, inhuman or degrading treatment or punishment.” Although thereis a
specific definition for “orture” in the subsequent 1994 Convention Against Torture, there
is no commonly accepted definition in the international community of the terms “cruel,

inhuman, and degrading punishment or treatment.”

(U) The American Convention on Human Rights™ was signed by the United
States in 1977 but the United States never ratified it. It states in Article 5 that “no one

shall be subjected to torture or 10 cruel, inhuman or degrading punishment or treatmment,” -
and that “all persons deprived of their liberty shall be treated with respect for the inherent

dignity of the human person.”

(U) In 1975, the U. N. General Assembly adopted the Declaration on Protection
of All Persons from Being Subjected to Torture and other Cruel, Inhumane or Degrading
Punishment (G.A. Res 34/52, U.N. Doc. A/10034). As with previous U. N, declarations,
the Declaration itself is not binding on nations. This Declaration provides (Article 2) that
the proscribed activities are "an offense to hurnan dignity and shall be condemned as a
denial of the purposes of the Charter of the United Nations and as a violation of the
human rights and fundamental freedoms proclaimed in the Universal Declaration of

Human Rights.”

{U) Article 75 of the First Additional Protocol 1o the Geneva Conventions, to
‘which the U. 8. is not a party, prohibits physical and mental torture, cutrages upon
personal dignity (in particular humiliating and degrading treatment), or threats to commit
any of the foregoing against detainees “who do not benefit from more favorable treatment
under the {Geneva] Conventions.” (The First Additional Protocol does not define any
of these termis.) According to International Committee of the Red Cross JCRC)
Commentaries, where the status of a prisoner of war or of a protecied person is denied to

an individual, the protection of Article 75 must be provided to them at a minimum.

() The Geneva Convention Relative to the Protection of Civilian Persons in
Time of War provides, inter alia, that persons protected by the Civilians Convention are
those who, at a given moment and i aiy manner whatsoever, find themselves in the
hands of a Party to the condlict that is a country of which they are not nationals.” Such
persons are at all times to be treated humanely and protected against all acts of violence

B0 (U) 1144 UN.T.S. 123 (Nov. 22, 1969). |
® () Protocal Additionai to the Geneva Copvention of 12 August 1949, and relzting to the Protection of

Victims of International Armed Coaflict (Protocol I), June 8, 1977, 1125 UN.T.5. 3.

% (U) Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949, ICRC, at 863-65 (1987).

(1) Geneva Convention Relative to the Protection of Civilian Persons in Tise of War, opened for
signature Aug. 12, 1949, 6 U.8.T. 3365, 75 1.N.T.5 287, sec Amicles 4 and 27.

Sm pr iml;N | . N
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or threats thereof. The Department of Justice has determined that this Convention applies

only to civilians but does not apply {0 unlawful combatants.”

4. International Criminal Court

u
(3T The Rome Statute of the International Criminal Court (ICC),” which the
U. S. has made clear it opposes and to which it has no intention of becoming a party,
contains provisions prohibiting the infliction of severe physical or mental pain or
suffering (including for such purposes as obtaining information). These violations are
considered by the signatories to be war crimes of tormre and of iphuman treatment
(Article 8) and crimes against humanity (Article 7). The affected persons must be
protected under one or TROTe of the Geneva Conventions in order for the prohibition to be

applicable. Other governments could take a position contrary to the U.S. position on this

point. For those State Parties to the ICC that take the position that the ICC grants
universal jurisdiction to detain individuals suspected of committing prohibited acts, if

these countries obtain control over U.S, personnel, they may view it as within their
jurisdiction to surrender such persomnel to the ICC. In an effort to preclude this
possibility, the United States is currently negotiating “Article 98" agreements with as

" many. countries as possible to provide for protection of U.S. personnel from surrender to

theICC.™

{-Sg\‘F} States with whom the United States has not concluded Asticle 98
agreements, and that perceive certain interrogation techniques to constitute torture or
inhuman tréatment, may attempt 1o use the Rome Statute to prosecute individuals found
in their territory responsible for such interrogations.”” In such cases, the U.S.
Government will reject as illegitimate any attempt by the ICC, or a state on its behalf, to
assert the jurisdiction of the Rome Statute aver U.8. nationals without the prior express

consent of the United States.

V. Techniques

(U) The purpose of all interviews and interrogations is to get the most
information from a detainee with the Jeast intrusive method, atways applied in a humane
and lawful manner with sufficient oversight by wrained investigators or interTogators.

72(1J) Other nations, which, unlike the United States, have sccepted Article 75, may argue that since the
Taliben and 8l-Quide detainees are not entited to POW starus under the Geneva Conventions, Article 75
should be applicable as customary international law, notwithstanding their status a3 unlswful combatants.
B (1J) Rome Stawte of the International Crimminal Court, July 17, 1998, U.N. Do¢. A/CONF. 183/9 (1998).
™ (U) Partics to the Rome Statute are obligsted to surrender individuals at the request of the ICC for '
prosecution, unless such sursender would be inconsistent with the requested state’s obligations “under an
international agreement pursuant to which the consent of the sending state i5 required to gurrender a person
of that state o the ICC." (Rome Statute, Article 98 {2)). While the U 5. is not 2 party 0 the Rome Statute,
Article 98 agreements would provide an exception to an KCC party's general obligation to surrender

ETE0OME.
) (U) Article 25(3) of the Rome Statute provides individual criminal responsibility for a person who, inter
alia, “orders, solicits, or induces” oF otherwise facilitates througb aiding, sbetting, or assisting in the
commission of a crime.
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Operating instructions must be developed based on command policies to insuse uniform,
careful, and safe application of any interrogations of detainees. o

ﬁgﬁ} Interrogations must always be planned, deliberate actions that take into
account mumerous, often interlocking factors such as a detainee's current and past .
performance in both detention and interrogation, a detainee's emotional and physical
strengths and weaknesses, an assessment of possible approaches that may work on a
certain detainee in an effort to gain the trust of the detainee, strengths and weaknesseg, of
interrogators, and augmentation by other personnel for a certain detainee based on other

factors.

(E#H‘) Interrogation approaches are designed to manipulate the detainee’s
emotions and weaknesses to gain his willing cooperation. Interrogation operations are
never conducted in a vacuum; they are conducied in close cooperation with the units
detaining the individuals. The policies established by the detaining vnits that pertaip to
searching, silencing, and segregating also play arole in the interrogation of a detainee. .
Detainee interrogation involves developing 2 plan tailored to an individual and approved
by semor interrogators. Strict adherence to policies/standard operating procedures
governing the administration of interrogation techniques and oversight is essential.

(-5%5} Listed below are interrogation techniques all believed to be effective but
with varying degrees of utility. Techniques 1-19, 22-:26 and 30, applied singly, are purely
verbal and/or involve no physical contact that could produce pain or harm and no threat
of pain or harm. It is important that interrogators be provided reasonable latitude 10 vary
techniques depending on the detainee’s culture, strengths, weaknesses, environment, -.
extent of training in resistance techmiques as well as the urgency of obtaining information
that the detainee is known to have, Each of the techniques requested or suggested !fm'
possible use for detainees by USSOUTHCOM and USCENTCOM is included.- Somie
descriptions include certain limiting parameters; {hese have been judged appropriate by
senior interrogators as to effectiveness. ' : .

(Sg@ While techniques are considered individually within this analysis, it must
be understood that in practice, techniques are usually used in combination; the .
cumulative effect of all techniques 10 be employed must be considered before any
decisions are made regarding approval for particular situations. The tithe of a particular
technique is not always fully descriptive of a particular technique. With respect to the.. -
employment of any techniques involving physical contact, stress or that could produce
physical pain or barm, a detailed explanation of that technique must be provided to the

decision authority prior to any decision. y
Note: Techniques 1-17 are further explained in Field Manual 34-52.

¥ |
1. (SANFr Direct: Asking strai ghtforward questions.

SHINEASHFIEDRN °
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u | . .
2. (SAE)-Incentive/Removal of Incentive: Providing a reward or removing a privilege,
above and beyond those that are required by the Geneva Convention, from detainees,
(Privileges above and beyond POW-required privileges). !

7 :
3. (54N Emotional Love: Playing on the Jove a detainee has for an individual or
group.

4, ‘(-S!"-’NF)-Emotional Hate: Playing on the hatred a detainee has for-én individual or
group. S |

5. (-S%QHFear Up Harsh: Significantly increasing the fear level in a detaingé.'..’.'- .
6. QS#GP?Fear Uj: Mild: Moderately increasing the 'feaf level in a detainee.
7.{8#&?}Reduced Fear: Reducing the fear level in a detainee.

& (ﬁ%ﬂ?‘) Pride and Ego Up: Boosting the ego of a detainee,

u ' - - ‘
9.¢SAEyPride and Ego Dowb: Atlacking or insulting the €go of a detainee, not beyond
the limits that would apply to a POW. . y

u_ \ - .
10, XSANF Futility: Invoking the feeling of futility of a detainee.

11 (S‘ilﬂ-We Koow All: Convihcing the detainee that the interrogator knows the:
answer 10 questions he asks the detainee. : o

1 u ' ' . \ .
12. (344 Establish Your Identity: Convincing the detainee that the interrogalor hes
mistaken the detainee for someone else. o

0 . .
13.4SAF) Repetition Approach: Contimously repeating the same question to the
detainee within interrogation periods of normal duration. v

H
14. 4540 File and Dossier: Convincing detainee that the interrogator has a dammning
and inaccurate file, which must be fixed. |

1. QE#H:)Muﬂ and Jeff: A team consisting of a friendly and harsh interrogator. The
" harsh interrogator might employ the Pride and Ego Down technique.

u . S
16. {54 Rapid Fire: Questioning in rapid succession without allowing detainee to
answer, :

U .
17. (8AF9-Silence: Staring at the detainee to encourage discomfort.

18, ish) Change of Scenery Up: Removihg the detainee from the standard
interrogation setting (generally to a location more pleasant, but no worse).

SHINEEATRIEIFIDRN 63
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¥ | ' .
19.45799 Change of Scenery Down: Removing the detainee from the standard
imerrogation setting and placing him in a setting that may be Jess comfortable; would not
constitute a substantial change in environmental quality. ' : . .

w
204544y Hooding: This technique is questioning the detainee with a blindfold in,

place. -For interrogation purposes, the blindfold is not on other than during interrogation.

L
21.£{5@%) Mild Physical Contact: Lightly touching a detainee or lightly poking the
detainee in 2 completely non-injurious manner. This also includes softly grabbing of

shoulders to get the detainee’s attention or to comfort the detainee. ..

“u. :
22, (GANFYDietary Mapipulation: Changing the diet of a detainee; no intended
deprivation of food or water; no adverse medical or cultural effect and without intent to

deprive subject of food or water, €.g., hot rations to MREs. b

23. GS%F-) Environmental Manipulation: Altering the environment to create moderate
discomfort (e.g., adjusting temperature or introducing mn unpleasant smell). Conditions
would not be such that they would injure the detainee. Detainee would be accompanied

by interrogator at all times. .

W C
' 24, 5AF-Sleep Adjustment; Adjusting the sleeping times of the detainee (¢.g-,
reversing sleep cycles from night to day.) This technique is NOT sleep deprivation.

25. (-S.&E}-False Flag: Convincing the detainee that individuals from a country other
than the United States are interrogating him. o

26, QSE)F) Threat of Transfer; Threatening to wansfer the subject to a 3™ counu-j that
subject is likely to fear would subject him to torture or death, (The threat would not be

acted upon nor would the threat include any information beyond the naming of the
receiving country.) '
(-S»&;F} The following list includes additional techniques that are considered
effective by interrogators, some of which have been requested by USCENTCOM and
USSOUTHCOM. They are more aggressive counter-resistance techniques that may be
appropriate for detainees who are extremely resistant 1o the above techniques, and who
the interrogators strongly believe have vital information. All of the following techniques
indicate the need for technique-specialized training and written procedures to dnsure the
safety of all persons, along with appropriate, specified levels of approval and notification

for each technique.

u .
27. BAF) Isolation: Isolating the detaince from other detainees while still complying
with basic standards of treatment.

28. {G% Use of Prolonged Interrogations: The continued use of a series of
approaches that extend over a long period of time {e.g., 20 hours per day per

interrogation).

SENEEASSIHEIRN
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7 .
29, €A Forced Grooming: Forcing a detainee 10 shave hair or beard. (Force applied

with intention 1o avoid injury. Would not use force that would cavse serious injury.)

30. @&F} Prolonged Standing: Lengthy standing in a "normal” position (nof-.n-strcss').
This has been successful, but should never make the detainee exhausted to the point of
weakness or collapse. Not enforced by physical restraints. Not to exceed four hours ina

24-hour period.

N . .
31. ¢(5ANF) Sleep Deprivation: Keeping the detainee awake for an extended period of
time. (Allowing individual to rest briefly and then awakening him, repeatedly.) Not to

exceed 4 days in succession.

32. (&%ﬂ’) Physical Training: Requiring detainecs to exercise {perform ordinary
physical exereises actions) (€., running, jumping jacks); not 1o exceed 15 minutés in a

two-hour period; not more than two cycles, per 24-hour periods) Assists in generating
compliance and fatiguing the detainees. No enforced compliance.

33. (-S%E} Face slap/ Stomach slap: A quick glancing slap to the fleshy part of the .
cheek or stomach, These techniques are used strictly as shock measures and do not cause
pain or injury. They are only effective if used once or twice together. After the second
time on a detainee, it will lose the shock effect. Limited to two slaps per application; no

more than two applications per interrogation. .

34, ES%H'—) Removal of é]othing: Potential removal of all clothing; removal to be done
by military police if pot agreed 10 by the subject. Creating a fecling of helplessnéss and

dependence. This technique must be monitored 1o ensure the environmental conditions

are such that this technigue does not injure the detainee,

35. fﬁtériﬁ Increasing Anxiety by Use of Aversions: Introducing factors that of
themselves create anxiety but do not ereate terror or mental trauma (e.g., simple presence
of dog without directly threatening action). This technique réquires the cormmarider to
develop specific and detailed safeguards to insure detainee’s safety. .

V1. Evaluation of Useful Techniques.

LA
(SAE) The working group considered each of the technigues enumerated in

Section V, supra, in light of the legal, historical, policy and operational considerations
discussed in this paper. In the course of thai exarnination it became apparent that any
decision whether to authorize a technique is essentially a risk benefit analysis \:.héf '
generally takes into account the expected utility of the technigue, the likelihood that any
technique will be i violation of domestic or international law, and various policy
considerations. Generally, the legal analysis that was applied is that understood fo
comport with the views of the Department of Justice. Although the United States, as 8
practical matter, may be the arbiter of international law in deciding its application to our
hational activities, the views of other nations ar¢ relevant in considering their reactions,

SHINGEASMFIEDRN ®
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potential effects on our captured personnel in future conflicts, and possible Liability to
prosecution in other countries and international forums for interrogators, supervisors and

commanders involved in interrogation processes and decisions.

F.37-56

u . .-
(SAFF) The Conclusions section of this analysis, infra, summarizes salient

conclusions that were applied to our analysis of indjvidual techniques. As it supgests, the
jawfulness and the effectiveness of individual techniques will, in practice, depend on the
specific facts. The lawfulness will depend in significant part on procedural protections
that demonstrate a legitimate purpose and that there was no inen! to inflict significant
mental or physical pain ~- and, in fact, avoid that, Because of this, the assessment of each
technigue presumed that the safeguards and procedures described in the “DOD-Specific
Policy Considerations” section of this paper would be in place. The importance of this is
underscored by the fact that, in practice, techniques are usually applied in combination,
and as the legal analysis of this paper indicates, the significance and effectonan -
individual detainee of the specific combination of techniques employed, and their manner
of application will determine the Jawfulness of any particular interrogation. - '

u .
(68 In addition, the lawfulness of the application of any particular technique,
or combination of techniques, may depend on the practical necessity for imposition of the
- more exceptional techniques. As the analysis explains, legal justification for action that
* could otherwise be unlawful (¢.£., relying upon national necessity and self-defense)
depends in large part on whether the specific circumstances would justify the imposition
of more aggressive techniques. Interrogation of an individual known to have facts
essential to prevent an immediate threat of catastrophic harm to large populations may
support use of “exceptional” technigues, particularly when milder techniques have been
unavailing. But thisisa determination that will always be case-specific. Consequently,
use of each technique should be a decision level appropriate to the gravity of the
particular case (both for the nation and for the detainee).

The chart st Attachment 3 reflects the result of the risk/ benefit
assessment for each technique considered, “scored” for each technigue, relevant
considerations and given an overall recommendation. In addition, it notes specific
techniques that, based on this evaluation, should be considered “exceptional techniques™
(marked with an “E") subject to particular limitations described in the “DOD-Specific
Policy Considerations” section (generally, not routinely available to Interrogators, use
limited to specifically designated Jocations and specifically trained interrogators, special
safeguards, and appropriately senior employment decision levels specified). For each
“exceptional” technique, recommendation for employment decision Jevel is indicated as

well.
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VIL. Conclusions Relevant to Interrogation of Unlawful Combatants
Under DOD Control Qutside the United States '

u ,
(52T As a result of the foregoing analysis of legal, policy, historica), and
operational considerations, the following general conclusions can be drawn relevant to
interrogation of unlawful combatants captured in the war on terrorism under DOD control

ouiside the United States:

(-S#-}F} Under the Third Geneva Convention, U.S. forces are required {o treat
captured personnel as POWs until an official determination is made as to their status.
Once a determination has been made that captured personnel are unlawful combatants, as
is cusTently the case with captured Taliban and Al Qaida operatives, they do not have a
right 1o the protections of the Third Geneva Convention. |

(1) Customary international law does not provide legally-enforceabie restrictions
on the interrogation of unlawful combatants under DOD control outside the Unf't'ed
States. : . , L

(U) The United States Constitution does not protect those individuals who are not
United States citizens and who are outside the sovereign territory of the United States.

(-S#QF-} Under the Torture Convention, no person may be subjected to torture. .
Torture is defined as an act specifically intended to inflict severe physical or mental pain
or suffering and that mental pain or suffering refers to prolonged mental harm caused by
or resulting from (1) the intentional infliction or threatened infliction of severe physical
pain or suffering; (2) the administration or application, or threatened application, of mind
altering substances or other procedures calculated to disrupt profoundly the senses or
personality; (3) the threat of imminent death; or (4) the threat that another person will
imminently be subjected to death, severe physical pain or suffering, or the administration
or application, or threatened application, of mind altering substances or other procedures
calculated to disrupt profoundly the senses or personality.

(-S%H"} Under the Torture Convention, no person may be subjected to cruel,
inhuman or degrading treatment. The United States has defined its obligations under the
Torture Convention as condugt prohibited by the 5™, 8%, and 14™ Amendments 1o the
Constitution of the United States. These terms, as defined by U.S. courts, could be
understood 1o mean: 1o inflict pain or harm without a Jegitimate purpose; {0 inflict pain
or injury for malicious or sadistic reasons; to deny the minimal civilized measures of
life’s necessities and such denial reflects a deliberate indifference 10 health and safety;
and to apply force and cause injury so severe and so disproportionate to the legitimate
government interest being served that it amounts to a brutal and inhumane abuse of
official power literally shocking the conscience.

(U) For actions outside the United States and the special maritime and territorial
jurisdiction of the United States, 18 U.S.C. § 2340 applies. For actions occurring within
‘the United States and the special maritime and territorial jurisdiction of the United States,

various Federal statutes would apply. .

SEUNGIASSIPIRORN &
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u ‘ Lo
(SNE) The President has directed, pursuant to his Military Order dated
November 13, 2001, that the U.S. Armed Forces treat detainees humanely and that the
detainees be afforded adequate food; drinking water, shelter, clothing and medi;cal

treatrment,

LA .
(SANF) Pursuant to the Confidential Presidential Detenmination, dated February
7, 2002, the U.S Armed Forces are to treat detainees in a manner consistent with the
principles of Geneva, to the extent appropriaie and consistent with military necessity.

(U) Under Asticle 10 of the Torture Convention, the United States is obligated 1o
ensure that jaw enforcement and miljtary personnel involved in interrogations are
educated and informed regarding the prohibition against torture, and under Article 11,
systematic reviews of interrogation rules, methods, and practices are also required. o

(U) Members of the U.S, Armed Forces are, at all times and all places, subject {0
prosecution under the UCMI for, among other offenses, acts which constitute assanlt,
' assault consummated by 2 battery, assault with the intent to inflict grievous bodily harm,
manslaughter, unpremeditated murder, and maltreatment of those subject to their orders.
Under cerlain circumstances, civilians accompanying the Anmed Forces may be subject

‘1o the UCMYJ. | . | -

(U) Civilian employees and employees of DOD contractors may be subject to
prosecution under the Federal Criminal Code for, among other offenses, acts which
constitute assault (in various degrees), maiming, manslaughter, and murder.

(sng.F-} Defenses relating to. Commander-in-Chief authority, necessity and self-
defense or defense of others may be available to individuals whose actions woald
otherwise constitute these crimes, and the extent of availability of those defenses will be
fact-specific. Certain relevant offenses require specific intent to inflict particular degrees
of harm or pain, which could be refuted by evidence to the contrary (e.g., procedural
safeguards). Where the Commander-in-Chief authority is being relied upon, &
Presidential written directive would serve to memorialize this authority. -

(ELAE? The lawfulness and appropriateness of the use of many of the
interrogation technigues we examined can only be determined by reference to specific
details of their application, such as appropriateness and safety for the particular detainee,
adequacy of supervision, specifics of the application including their duration, intervals
between applications, combination with other techniques, and safeguards to avoid harm
{including termination criteria and the presence of availability of qualified medical
persormel.) (We have recommended appropriate guidance and protections.)

(-g;‘NF) Other nations, including major partner nations, may consider use of
techniques more aggressive than those appropriate for POWs violative of intemational
Jaw or their own domestic law, potentially making U.S. persormel involved in the use of
such techniques subject to prosecution for perceived human rights violations in other

SEQNOLASOIBEDRN s

Final Report Dited April 4, 2003°



MAY-B7-28683 13: 468 MCCLATCHYDC P. 4856

swmm JEIET lRN |

nations or to being surrendered to international fora, such as the ICC; this has the
potential to impact future operations and overseas travel of such personnel.

1
£SAF) Some nations may assert that the 1U.S. use of techniques more aggressive

than those appropriate for POWs justifies similar treatment for captured U.S, personnel.

(-S'gﬁ"‘)' Should information regarding the use of more aggressive interrogation
techniques than have been used traditionally by U.S. forces become public, it is likely 10
be exagperated or distorted in the U.S. and international media accounts, and may |
produce an adverse effect on support for the war on terrorism. o

(-S#W-} The more aggressive the interrogation technique used, the greater the
likelihood that it will affect adversely the admissibility of any acquired statements or
confessions in prosecutions against the person interrogated, including in military
commissions (to a lesser extent than in other U.8. courts).

65%419 Carefully drawn prncedﬁrcs intended to prevent unlawful levels of pain or
harm not only sefve to avoid unlawful results but should provide evidence helpful to
demonstrate that the specific imtent required for certain offenses did not exist.

(-Sg&‘-) General use of exceptional techniques (generally, having substantially
greater risk than those currently, routinely used by U.8. Armed Forces interrogators),
even though lawful, may create uncertainty among interrogators regarding the
appropriate limits of interrogations. They should therefore be employed with careful

procedures and only when fully justified. N £

(S%EF& Participation by U.S. military personnel in interrogations which use |
techniques that are more aggressive than those appropriate for POWs would constitute a
significant departure from traditional U.S. military norms and could have an adverse

impact on the cuitural self-image of U.S. military forces.

fS?%@F) The use of exceptional interrogation techniques should be limited to
specified strategic interrogation facilities; when there is a good basis to believe that the -
detainee possesses critical intelligence; when the detainee is medically and operationally
evaluated as suitable (considering all techniques in combination); when interrogators are
specifically trained for the technique(s); a specific interrogation plan (including
reasonable safeguards, limits on duration, intervals between applications, termination
criteria and the presence or availability of qualified medical personnel); when there is
appropriate supervision; and, after obtaining appropriate specified senior approval level
for use with any specific detainee (after considering the foregoing and receiving legal

advice). b

™ Thase techniques considered in this review that raise ihis concern st relatively few in nwuber snd
generally indicated by yellow or red<{or green with a significant footnote) under major pertner views in

Attachment 3. : : ‘
cHNBIHRRERTO RN 69
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VIII. Recommendations

(U) We recommend:

(&g&") 1. The working group recommends that lechniques 1-26 on the attached chart be
approved for use with unlawful combatants outside the United States, subject to the
general limitations set forth in this Legal and Policy Analysis; and that techniques 27-35
be approved for use with unlawful combatants outside the United States subject to the
general limitations as well as the specific limitations reparding “exceptional” techniques
a5 follows: conducted at sirategic interrogation facilities; where there is a good basis to
helieve thal the detainee possesses critical imelligence; the detainee is medically and
operationally evaluated as suitable (considering 21l techniques to be used in
combination); interrogators are specifically wained for the technique(s); a specific
interrogation plan (including reasonable safeguards, limits on duration, intervals between
applications, termination criteria and the presence or availability of qualified medical
personnel) is developed; appropriate supervision is provided; and, appropriate specified
senior level approval is given for use with any. specific detainee (afier considering the
foregoing and receiving legal advice).

U | _ .
(5AF) 2. SECDEF approve the strategic interrogation fucilities that are authorized o
use the “exceptional techniques” (such facilities at this time include Guantanamo, Cuba;
additional strategic interrogation facilitics will be approved on a case-by-case basis).

(&Eﬁ) 3. As the Commander-in-Chief authority is vested in the President,'we
recommend that any exercise of that authority by DOD personnel be confirmed in writing

through Presidential directive or other document.

(S#JF)' 4. That DOD policy directives and implementing guidance be amended as
necessary to reflect the detenminations in paragraph one and subsequent determinations
concerning additional possible techniques.

(S&F-)—S. That commanders and supervisors, and their legal advisers, involved with the
decisions related to employment of “exceptional techniques” receive specialized training
regarding the legal and policy considerations relevant to interrogations that make use of:

such techniques. -

M :
{SAYE) 6. That OASD (PA) prepare a press plan to anticipate and address potential
public inquiries and misunderstandings regarding appropriate interrogation techniques.

(S&F) 7. That a provedure be established for requesting approval of additional
interrogation techniques similar to that for requesting “supplementals” for ROEs; the
process should require the requestor 10 describe the technique in detail, justify its utility,
describe the potential effects on subjects, known hazards and proposed safeguards,
provide a legal analysis, and recorumend an appropriate decision level regarding use on’
specific subjects. This procedure should ensure that SECDEF is the approval authority
for the addition of any technique that could be considered equivalent in degree to any of
the “exceptional techniques” addressed in this repot (in the chart numbers 27-35, labeled
with an “E™), and that he establish the specific decision Jevel required for application of

such techniques.
sHBREASRIHED Ry | 0
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ther agencies using DOD
¢ DOD interTogator’s

(-Slv‘;-lF) 8. DOD establish specific understandings with o

detailed interrogators regarding the permissible scope of th

activities.

Clazsified by: Secretary Rumsfeld
Reason: 1.5C)
Declazsify on: 10 years
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UNGIASSHFIED 1A

War on Terrorism of 11

Detainee Interrogation Working Group
Summary of Analysis and Recommendations
Pertaining to Unlawful Combatants Outside of the U.S.’

Utility Law IAW U.S. Interpretation
Proposed Centribution Tarture Torture U.Ss.
interrogation to Intetligence Convention Convention Domeslic
Techniques 2 Collection (Yorture] [Cruet, Inhuman Law
{see attached descripionfimilations) (Useful) Degrading]
1. Direct High % @
2. Incenlive or Removal High % @
3. Ermotional Love High @ O
4. Emotional Hate High @ @
- 5 Fear Up Harsh High @ @
5. Fear Up Mid High % | @
7. Reduced Fear High @ %
8. Pride and ego ;Jp High @ @
9, Pride and ego dowh High % @
10. Futiity High 9 @
11. We Know Al High ) 7
12. Establish Your identily High 7 @

\

rea of cansideration listed at top of sach column, assuming adeguale procedural safeguards.

Yellow indicales area of conslderalion does not praciude use but ihere are problemalic aspects that cannot be eliminated by procedural safeguards (see fapinote).

Red indicales major issue in area of consideration that cannot ba elimiliied.
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O veliow War on Terrorism or 11
Gresr Detainee Interrogation Working Group
il Summary of Analysis and Recommendations 1
Pertaining to Unlawful Combatants Qutside of the U.S.
Policy Recommendation
Consistency | Consistency jConsistency | Efect on Potential Polential Other Re Unlawiul
| I?rnpost:ﬁ with Historical| with Prior | Wilh Major | Captured]|  Adverse Effect on sz:;:ants
nierroga !0r12 U.5. Forces | U.S. Public | Partner u.s. Effect for Detaines
Technlqluﬁs n Interrogalion | Statements Natian Forces Parlicipants/ Prosecutions
(see allached descripfionditnitations Role SupervisorsiCOC

1. Qirect

o

S

2. Incentive or Removal

=
OOz
L

F-9

3. Emaotienal Love

4. Emoliona! Hate

5 Fear Up Harsh

8. Fear Up Mild

ee0e

7. Reduced Fear

B. Pride and ego up

8. Pride and ego down

10. Fublity

11, We Know All

ololololololcoloo|o

12. Establish Your Identity

©00 0060000066

000600000009 ®

09606 ®

selooececeeee

000660000000

000000000000

000000 GO

O

Note: Green denctes no significani consiraint on use ralsed by tha respective area of consideration listed at top of each columh,

assuming adaquale procedursl safeguards.

Yeliow indicates area of consideration does net preclude use bul there are problematic aspeacts that cannol be sliminated by procedural safeguards (see footnnle).
Red indicates majoer issue in area of consideration that tannot be elimifated,
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of 11
O Green

Utility Law IAW U.S. Interpretation

Proposed Contributioh Torlure Torlure U.s.
Interrogation ta intelligence Convenlion Convention Dorneslic
Techniques 2 Callection [Torture] [Cruel, Inhuman Law

fsee attached descriplion/limitations}y {Useml_} Degrading]

13. Repstitioh Approach Low @ @ @
14. File and Dossier High % @ @
15, Muli and Jeff High % @ %
" /
16. Rapid Fire . Hign % ’
17. Silence ' Medium % @
18. Change of Scenery Up High % @ %
18, Change of Scenery High @ % @
Down,
20. Hooding High Q0 @ - i
21. Mild Physical Contact High @ @ @
22. Dietary Manipulation High @ @ @
23. Environmeantal , @
manipulation High @ %
24, Sleep Adlustment High @ % @
25, False Fiag High % _ % @

Mota: Gresn denoles no signiflcant constraint on use ralsad by the respaclive area of consideralion listed al top of aach_.mlumn. assuming adequaie procedural safeguards.

Y¥allow indicates area of consideration does not praclude use bul thare are problemalic aspects that cannot be eliminated by procedural safeguerds {see footnote}. .
Red indicates major issue in area of conslderation thal cannoi be gliminatad,
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u of 11
O Yellow
. Policy Recommendation
Proposed Gonsistency | Cansistency { Consisiency | Effact on Potential Polential | Other Re Untofu
Interrogation with Historical| with Prior | With Major 3 Cantured A:vaarie Effect on i
Technigues 2 U).5. Forces | U.S. Pubilc F'Narfpar U.S. p:-mi?taz:s; Detanes
ises attached descriptionfiimitations) 1nlerﬁrt;!l;:tmn Statements v?;::; Forces Supemisg;gfcoc Pragecutions

13. Repelilion Approach

14. File and Dossier

15, Rutt and Jeff

2]

16. Rapid Fire

3

1¥. Silence

18. Change of Scenery Up

19. Change of Scenery
Down

20. Hooding

21, Mild Physical Contacl

22. Dietary Manipulation

23. Environmental
Manipulation

o

24. Sleep Adjustment

25, False Flag

06000000 000on

ee oo ceceeceen

©09©0/000000ee

oeoocloeceeenee|
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oo ocecloec00e®

oplololojolorioP
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Note: Green denotes no significant constralnt on use ralsed by the respactive area of consideration listed at top of each column, assurning adequate procadural safeguards,

Yeliow indicates area of consideration does nol preclude use but there are problemalic aspects that cannot be eliminated by procedura! safeguands {see fopinoie).
Red indicales major issue i area of consideralion that cannol be eliminaled.
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Utility Law IAW U.S. Interpretation
Proposed Contribution Torture Torlure U.Ss.
Interrogation o Intelligance Canvention Convention Domestic
Techniques 2 Collection {Torlure] [Cruel, inhurnan Law
{see attached descriptionAimitations} (Useful} Degrading]
26. Threaten io transfer i @ @
to & 3™ couniry Medium @
27, isolation High @ B % b @ o
28. Use of Prolonged iagh 17 % @ %
interrogations High .
29. Forced Grooming High @ % 9 O 20
30. Prolongad Standing High @ @ @
31, Sleep Deprivation High Q) @ 2
32. Physical Training High % @ @ '
33. Face or Slomach Stap High % @ @
34. Removal of Clothing High % O * O %
35. Increasing Anxiety by |
Use of Aversions High %

Oaa

Oag

Nole: Green denotas no significant consiraint on use raised by the respective area of consideration listed at top of each columa, assuming adequate procadural safaguards.
Yellow indicates area of consideralion doas not preclude use but there are problemalic aspecis that cannot be eliminated by procedural safeguards {see fooincte).

Red indicates major issue in area of considaration thal cantiot bs aliminated.
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af 1%
O veliow

Graan . .
Policy Recommendation
Consistency (Consistency |Consistency | Eifect on Potential Potential f Re Unlawiful
F'rnpnse_cl with Hislorical } with Prior | with Major | Captured Adverse Effect on Other Combatanls
inlerrf.::gatlorl U.S. Farces |U.S. Public { Partner u.s. Effect for Detainee
Techniques Interrogation |Statemerds | Nation Forces Parlicipants! ~ | Prosecutions
(see allached deschptionfimitations)  pyje Views SupervisorsiCOC
26. Threaten lo transfer @ 16 O
to a 3™ gouniry Q @ @ O
; ) 16
@ © | 0" le| © | @10 © oo
28. Use of Prolonged @ @ @ - @ : @ 18 O E (GOIFO}
interrogations e & i O %
22
29. Forced Grooming O 21 % O @ % O @ E {GU{FU}
30. Prolonged Slanding % @ @ @ 7 o> O @ E (GOIFO)
1. Sleep Deprivation @ @ 24 25 2_5 @ E (Cbt.C)
2. Physical Training @ % @ % 7 % 2? O @ E (GOIFO)
33. Face or Slomach Slap O 28 @ @ 29 [ Hoy O 3 32 33 % E {GOIFO)
34, Removal of Clothing @) @ O %35 @ O Tl () Etewtg
35. Increasing Anxiety by @ @ %40 @ 41 O '
Use of Aversions O O O E(CbtLC)

Nole: Graen denotes no significant constrainl an use raised by tha respeclive area of consideration fisted at 1op of each column, assuming adequate procedural safeguards.

Yellow indicates area of consideralion does not preciude use but there are problematic aspects that cannol be etiminaled by procadural safeguards {see footnote).
Ret indicates major issue In area of considaeration that cannct be eliminated.
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General Comments on Techniques Chart

"E" denotes recommendation that technique be considered “exceptional” and subject to the following Iimitatinr}?: (i) fimited to
use only at strategic interrogation facilities; (i) there is a good basis to believe that the detainee possesses critical _
intelfigence; {iii} the detainee is medically and operationally evaluated as suitable {considering all technlques_. to be_ used in
combination); (iv) interrogators are specifically trained for the technique(s); {v) a specific interrogation plan {inciuding o
reasonable safeguards, limits on duration, intervals between applications, termination criteria and the presence or a_vanablhty
of qualified medical personnel) has been developed; {vi) there is appropriate supervisicn; and, (vii) there is a;:upropr!ate
specified senior approval for use with any specific detainee (after considering the foregoing and receiving legal advice).

“{Cbt.C)" denotes recommendation that approval leve! for use of technique for a specific detainee be no lower than the
Combatant Commander.

"(GO#FO)" denctes recommendation that approval fevel for use of technique for a specific detainee be no lower than a
General Officer or Flag Officer. '

The title of a particutar technique is not always fully descriptive of a particular technique. With respect fo the empio?ment of
any techniques invalving physical contact or stress or that could produce physical pain or harm, a detailed expianation of that
technique must be provided to the decision authority prior to any decision.

Recommendation: The working group recommends that techniques 1-26 be approved for use with unlawful
combatants outside the U.S. subject to the general limitations set forth in the Legal and Policy Analysis; and that
techniques 27-35 be approved for use with unlawful combatants outside the U.S. subject to the general limitations
as well as the specific limitations regarding “exceptional” technigues set forth above and in the Legal and Policy
Analysis. If additional techniques are requested for use in the future, sufficient information regarding the technique
must be provided to the appropriate command authority so that a legalipolicy analysis can be conducted and
recommendations for use made.

Mote: Green danoles no significant constraint on use raised by the respeclive area of consideration listed al top of each column, assuming adequale procedurai safeguards.
Yellow indicates area of considaration does fot pretiude use but there are problematic aspects that cannat be eliminales by procetural sateguards {see footnole).
Red indicates major issue in area of consideration that cannnt be eliminaled,

UNELASSIFIED

b et e N o |

CFIrT

JJAHILEHTDDL

SS-6F " d



10,

UNSEASSHFIED 5

of 11
Footnotes

These racommendations assume that procedures and safeguards substantially similar to those set forth in the .
“Policy” Section of the Legal and Policy Analysis are followed. The analysis relates to each individual technique;
use of techniques in combination could significantly affect the legality and wisdom of their application.

Techniques 1-19, 22-26, 30 and 35, applied singly, are purely verbal andfor invelve no physical contact that could
produce pain or harm;, no threat of pain or harm.

As a matter of policy, for countries that assert that POW protections should apply to detainees: Other nations may

consider that provision and retention of religious itams {e.g., the Koran) are protected under international law {see,
Geneva llI, Article 34}

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
commissions).

For countries that assert that POW protections apply to detainees: Article 17 of Geneva It provides, "Prisoners of

war who refuse to answer may not be threatened insulted, or exposed to any unpteasant or disadvantagecus
treatment of any kind.” :

As a matter of policy, for countries that assert that POW pratecﬁoﬁs should apply to detainees: Would be
inconsistent with Geneva lll, Article 13 which provides that PCWs must be protected against acts of intimidation.

As a matter of policy, for countries that assert that POW protections shouid apply to detainees: Possible that other
nations would disregard “mild” aspect and use as justification for abuse of U.S. POWs.

International case law suggests that technigue might in some circumstances be viewed by other countries as
inhumane,

May affect admissibility of statements provided based on voluntariness consideration {lesser issue for military
commissions).

May significantly affect admissibility of statements provided based on voluntariness consideration {Iesser issue for
military commissions}.
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11.

12.

13.

14,
15.

16.

17.
18.

19,

20.

UNCEASSIFIED 6

Footnotes (cont’d) o

The use of isofation as an interrogation lechnique requires detailed imptementation instructions, including specific
quidelines regarding the length of isolation, medical and psychologica! review, and approval for extensions of the
tength of isclation by the appropriate level in the chain of command.

To avoid implementation that could transgress, the use of isolation as an interrogation technique requires detailed
impiementation instructions, including specific guidelines regarding the length of isolation, medical and

psychological review, and approval for extensions of the length of isolation by the appropriate level in the chain of
command.

To avoid implementation that could transgress, the use of isolation as an interrogation technique requires detailed
implementation instructions, including specific guidelines regarding the length of isolation, medical and

psychological review, and approvai for extensions of the length of isolation by the appropriate level in the chain of
command.

Not known i¢ have been generally used for interrogation purposes for longer than 30 days.

As a matter of policy, for countries that assert that POW protections shouid apply 1o detainees: Would be
inconsistent with the requirements of Geneva I, Article 13 which provides that POWs must be protected against
acts of intimidation; Articie 14 which provides that POWSs are entitled to respect for their person; Aricle 34 which

prohibits coercion {see commentary to paragraph 4}, and Asticle 126 which ensures access and basic standards of -
treatment.

May affect admissibility of statements provided based on veluntariness consideration {lesser issue for military
commissions).

Utility is “high” for the first four to five days, “medium” for the following four to six days, and “low” thereafter.

May significantly aﬁect admissibility of statements provided based on voluntariness consideration {lesser issue for
military commissions).

Where there are religious or cultural sensitivities, this technigue could raise issue of “degrading” if not applied in
accordance with general limitations.

Al practical tevel, may raise issues whether excessive force was used.
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21.
22.
23,

24,

25.

26.
27.

28.
29.

UNSEABSIFIED | 7

of 11

Footno_tes {cont'd)

This technique has not been used historically by U.S. forces. As such, no color code was assigned.
This technique could be viewed by major paitner nations as degrading in some circumstances.

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
commissions).

As a matter of policy, for consideration of other nations’ views, the Committee against Torture, established under
Adicle 17 of the Convention Against Torture {CAT), has interpreted “sleep deprivation for prolonged periods” to be a
violation of both Articie 16 of the CAT as cruel, inhuman, or degrading treatment as well as constituting torture under
Article 1 of the CAT. Concluding Observations of the Committee against Torture, U.N. Doc. A/52/44, paragraphs
253-260. See also, Judgment on the Interrogation Methods Applied by the GSS, Nos HC 5100/84, HC 4054/85, HC
5188/96, HC 7563/97, HC 7628197, HC 1043/99 {Sup Ct of Israsl, sitting as the High Court of Justice, Sep 6, 1898).
Finally, the European Court of Hurman Rights (ECHR) has held that sleep deprivation, in conjunction with four other
problematic techniques {wall standing, hooding, subjection to noise, and deprivation of food and drink), did constitute
“inhuman and degrading treatment”. Ireland v. United Kingdom, 25 Eur. Ct. H.R. (Ser. A) {1978).

May significantly affect admissibility of statements provided based on voluntariness consideration {lesser issue for
military cormmissions). -

Knowledge of this technigue may have a significant adversé effect on public opinion.

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
commissions).

Technique used histarically until the Vietnarn war, however not officially sanctioned.

As a matter of policy, for consideration of other nations’ views, the Committee against Torture has generally
denounced the use of “moderate physical pressure” as a permissible interrogation technique. See also, Tyrer v,
United Kingdom, 26 Eur. Ct. H.R. {Ser. A) {1978) {spanking of student with 3 tashes of a birch rod violated European
Convention on Human Rights). See also, Article 5 of the American Convention on Human Rights prohibits not only

“torture” and "cruel, inhuman or degrading punishment or treatment” but it also provides that: “Every person has the
right to have his physical, mental, and morat integrity respected.”
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30.

31.
32.

33.
34.
35.
36.
37.
38.

30,

40,
41.

LNTEASSIFIED — 8

of 1%
Footnotes

As a matter of policy, other nations could interpret this as condoning assault on the detainee and encourage the use
against U.S. POWSs.

Potential to be subject to charge of assault in international jurisdictions.

May significantly affect admissibility of statements provided based on voluntariness consideration {lesser issue for
military commissions).

Knowledge of this technique may have significant adverse effect on public opinion.
Depending on application of technique, could be construed as degrading.

At practical level, may raise issues whether excessive force was used as force may be required to rerhove clothing.
Other nations may use as excuse to apply to U.S. POWs.

Knowledge of this technigue may have a significant adverse effect on public opinion.

Legal exposure would be dependant on specific technique employed. Depending on technique used and subject

response, potential exists that technique could be viewed as violating 5"/8%/44t Amendment standards, and
therefore violate U.S. interpretation of Terture Convention.

Legal exposuse would be dependant on speciﬁc: technique empioyed. Dependihg on technique used and subject
response, potential exists that technique could be viewed as violating 5%/8"/14" Amendment standards, and
therefore viclate U.S. interpretation of Torture Convention,

Could provide basis for other nations to justify use of more aggravated mental techniques on U.S. POWs.

May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for
military commissions},
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13.

14.

15.
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Description of Interrogation Techniques o

Direct: Asking straightforward guestions.

Incentive/Removal of Incentive: Providing a reward or removing a privilage, above and beyond those that are
required by the Geneva Convention, from detainees.

Emotional Love: Playing on the love a detainee has for an individual or group.
Emotional Hate: Playing on the hatred a detainee has for an individual oy group.
Fear Up Harsh: Significantly increasing the fear level in a detainee.

Fear Up Mild: Moderately increasing the fear levél in a detainee.

Reduced Fear. Reducing the fear level in a detainee.

Pride and Ego Up: Boosting the ego of a detainee.

Pride and Ego Down: Attacking or insulting the ego of a detainee, not beyond the limits that would apply to a
POW. ' :
Futility: Invoking the feeling of futility of a detainee.

We Know All: Cnnuincing the detainee that the interrogator knows the answer to questions he asks the detainee.

Establish Your Identity: Convincing the detainee that the interrogator has mistaken the detainee for someone
glse.

Repetition Approach: Continucusly repeating the same question to the detainee within interragation pericds of
norrmal duration.

File and Dossier: Convincing detainee that the interrogator has a damning and inaccurate file, which must be
fixed. '

Mutt and Jeff: A team cnnsiéting of a friendly and harsh interrogator. The harsh interrogator might employ the
Pride and Ego Down technique. '
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Description of Interrogation Techniques {cont’d) o

Rapid Fire: Questioning in rapid succession without allowing detainee to answer.
Silence: Staring at the detainee to encourage discomfort.

Change of Scenery Up: Removing the detainee from the standard interrogation setting (generally fo a location more
pleasant, but no worse).

Change of Scenery Down: Removing the detainee from the standard interrogation setting and placing him ina
setting that may be less cotnfortable; would not constitute a substantial change in environmental quality.

Hooding: This technique is questioning the detaines with a blindfold in place. For interrogation purposes, the
blindfold is not on other than during interrogation.

Mild Physical Contact: Lightly touching a detainee or lightly poking the detainee in a completely non-injurious
manner. This also includes softly grabbing of shoulders to get the detainee’s attention or to comfort the detainee.

Dietary Maniputation: Changing the diet of a detainee; no intended deprivation of food or water; no adverse medical
or cultural effect and without intent to deprive subject of food or water, e.g., hot rations to MREs.

Environmental Manipulation: Altering the environment to create moderate discomfort (e.g., adjusting temperature
or introducing an unpieasant smell). Conditions would not be such that they would injure the detainee. Detainee
would be accompanied by interrogator at all times.

Steep Adjustment: Adjusting the sleeping times of the detainee (e.q., reversing steep cycles from night to day.] This
technique is NOT sleep deprivation.

False Flag. Convincing the detainee that individuals from a country other than the United States are interrogating
him.

Threat of Transfer: Threatening to transfer the subject to a 3rd country that subject is likely to fear woutd subject him

to iorture or death. (The threat would not be acted upon, nor would the threat include any information beyond the
naming of the receiving country.)
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Description of Interrogation Techniques (cont’d}

Isolation: Isolating the detainee from other detainees while still complying with basic standards of freatment.

Use of Prolonged Interrogations: The continued use of a series of appmaches that extend over a iong pericd of
time (e.qg., 20 hours per day per interrogaticn).

Forced Grooming: Forcing a detainee to shave hair or beard. {Force applied with intention to avoid injury.
Would not use force that would cause serfious injury.)

Prolonged Standing: tengthy standing in a "normal” position {non-stress). This has been successful, but should

never make the detainee exhausted to the point of weakness or coltapse. Not enforced by physical restraints. Not
to exceed four hours in a 24-hour period.

Sleep Deprivation: Keeping the detainee awake for an extended period of time. {Allowing individuat to rest briefly
and ther awakening himn, repeatedly.} Not to exceed 4 days in succession.

Physical Training: Requiring detainees to exercise {perform ordinary physical exercises actions} (e.g., running,
jumping jacks); not to exceed 15 minutes in a iwo hour period; not more than two cycles per 24 hour period,
Assists in generating compliance and fatiguing the detainees. No enforced compliance.

. Face slap! Stomach slap: A quick glancing stap to the fleshy part of the cheek or stomach. These technigues

are used sirictly as shock measures and do not cause pain or injury. They are only effective if used once or twice

together. After the second time on a detainee, it will lose the shock effect. Limited to two slaps per application; no
more than two applications per interrogation.

Removal of Clothing: Potential removai of all clothing; removal to be done by military police if not agreed to by
the subject. Creating a feeling of helplessness and dependence. This technique must be monitored to ensure the
environmental conditions are such that this technique does not injure the detainee.

increasing Anxiety by Use of Aversions: Introducing factors that of themselves create anxiety but do not create
terror or mental trauma {e.g., simpie presence of dog without directly threatening action). This technique requires
the commander to develop specific and detafled safeguards to insure detainee's safety.
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