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The pretrial identification was conducive to a substantial likelihood of
misidentification. PFC Corsetti's photograph was the first one in both line-ups,
and the alleged victim was only shown two photographic line-ups. At no time has
he made a personal identification of the accused. As noted, there is no indication
as the circumstances surrounding the photographic line-up, and whether Mr. al
Darbi was shown other photos of the accused or anyone else.

C. The Unduly Suggestive Photographic Lindup would Taint any In-Court
Identification

The Government intends on using Mr. al Darbi's photographic line-up
identification at the deposition in lisu of his live testimony. As such, this Court
already has his “in-court” identification. The circumstances surrounding the first
photographic tine-up to CID, and the secand ling-up identification at the
depasition, create a significant chance of a misidentification. :

VI. CONCLUSION

)"

~Based upon the foregoing, the Defense respectfully moves the Coud
exclude all pre-trial identifications in this case and to preclude thep-fn
an in-court identification of PFC Corsetti.
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IN A GENERAL COURT-MARTIAL OF THE UNITED STATES
US ARMY TRIAL JUDICIARY, THIRD JUDICIAL CIRCUIT, FORT BLISS, TEXAS

UNITED STATES )
| Y G Wespse 19
v. : ) Motion to Suppress

! ) Eyewitness Identifications

)
CORSETTI, DAMIEN ) '
PFC, U.S. Army, ) 24 March 2006
A Company, )
519™ MI Battalion, )
Fort Bragg, NC )

CDMES NOW the Govertmment, and requests that this conrt deny the Dafme Motion to
Suppress Eyewitness identifications, stating as follows:

I. BURDEN OF PROOFISTAN])ARD OF PROOF

In accordance with M.R.E. 321(d)(2) the Govmunent bears the burden of demonstrating
by a preponderance of the evidence that an out of court identification was reliable under the
circumstances. If the Court finds the identification unreliable, the government is prohibited from
admitting any subsequent identifications, including in-court identifications, unless it can
demonstraie by clear and convincing emdence that the Jater 1dBntlﬁc.atmns were not derived from
the unreliable identification.

IL. FACTS
A. Ont of Court identification during June 2004 CID interview

On June 28, 2004, CID agents CW4 Angela Birt and CW3 Daniel Carton traveled to
Guantanamo Bay, Cuba and questioned Mr. Ahmad Al-Dharbi about the deaths of two detainees
at the Bagram Collection Point, Afghanistan in December 2002, As part of that investigation,
they showed Mr. Al-Dharbi 66 phofographs.of male soldiers and 18 photographs of fernale
soldiers and asked him if he recoghized any of the soldiers. (Attachment “1”) The photographs

~were shown to Mr. Al-Dharbi in the order of the letters shown on the bottom of the pages (A-N).
Mr. Al-Dharbi identified more than fifteen soldiers who were present at the BCP in 2002, PFC
Corsetti being only one of those he identified. -

Mr. Al-Dharbi spoke to the CID agents about the interaction between detainees and the

soldiers he recognized. He was not restricted to talking about PFC Corsetti alone, or about
events that had happened to himself. During the CID interview, without being shown any

APPELLATE EXHIBIT L/l
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pictures of PFC Corsetti’s body, Mr. Al-Dharbi told CID agents that PFC Corsetti had a tattoo of
the Virgin Mary on his forearm, He then identified PFC Corsetti as having committed the acts
‘with which he is presently charged. The CID agents did not coerce or suggest to Mr. Al-Dharbi
that he choose PFC Corsetti or any of the other approximately 15 soldiers he described.

B. In Court identification during March 2004 deposition

On & March 2006, Mr. Al-Dharbi was deposed at Guantanamo Bay, Cuba, in order to nse
his testimony at trial in this case. PFC Corsetti traveled to Guantanamo Bay, ostensibly to be
present during the deposition. A few minutes before the deposition, defense counsel informed
trial counsel that PFC Corsetti would not be taking present in the deposition room, a move
clearly designed to deprive the Government of the ability to have Mr. Al-Dharbi identify him.

During the deposition, Mz, Al-Dharbi- described a goldier who perfarmed various lewd
and violent acts with which PFC Corsetti is charged. Before being shown any photographs, Mr.
Al-Dharbi stated that his jorturer was a big, fat, Italian guy with & tattoo of the Virgin Mary on
his forearm. At the end of direct examination, Mr. Al-Dharbi looked at 2 sets of six photographs
‘and identified PFC Corsetti twice, These twelve photographs were 2 out of the 14 sets of
photographs that Agents Birt and Carton had shown Mz. Al-Dharbi in June 2004. Contrary to
the Defense assertions in its motion, PFC Corseti’s photos were not the first in each set; they
were the second and sixth respectively. ;

L LAW

Neil v. Biggers, 409 1.5, 188 (1972)
IV, ARGUMENT

The defense correctly cites to Neil v. Biggers, 409, U.5. 188 (1972), as proper anthority
for the analysis used to determine whether a pretrial identification was unnecessarily suggestive.
The Govermmnent, through the deposition transcript and the testimony of a CID agent can show
that each of the elements has been met. A synopsis of that evidence is set out below.

1. Did the witniess have an opportunity to view the criminal at the time of the
crime? Mr, Al-Dharbi was in a wooden jsolation room at the Bagram Collection point with PFC
Corsetti for a “long time”, (Depo. P. 11) PFC Corsetti kicked Mr. Al-Dharbi in the groih and
stomach, and poked him in the chest and neck with a finger - presumably being less than an arm
and a leg length away. (Depa. P. 12) PFC Corsetti pulled My, Al-Dharbi’s chest hairs — '
preswnably being an arms length away. (Depo. P. 14) PFC Corsetti placed his penis against Mr.
Al-Dharbi's face, an exercise that would normally requires close proximity to the victim. (Depo.
P. 14) PFC Corsetti performed simulated sexual acts in Mr, Al-Dharbi’s anal area and ‘
threatened o rape him (Depo. P. 14-16). (It should be noted that Mr. Al-Dharbi testified that he
was hooded during the simulated sex) Finally, PFC Corsetti stepped on Mr. Al-Dharbi’s
handcuffed hands and sat on Mr, Al-Dharbi’s chest. (Depo. P, 17} Clearly Mr. Al-Dharbi had
an intimate opportimity to see and hear PFC Corsetti on various occasions. ‘
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2. 'What was the witness’ degree of attention? Being kicked, beaten, stepped on, and
having genitalia placed in one’s face are attention-focusing periods in the life of a detainee. Itis
highty probable that Mr. Al-Dharbi was keenly aware of the identities of those who were
inflicting these acts on his body.

3. What was the accuracy of the witness’s prior description of the alleged criminal?
The description was highly accurate as it contained an element of detail that was theretofore
unknown to the CID agents, In the June 2004 CID interview Mr. Al-Dharbi identified PFC
Corsetti as having a fattoo of the Virgin Mary on his forearm., PFC Corsetti, in fact, had such a
tattoo while stationed in Afghanistan.

4, What was the level of certainty demonstrated by the witness at the June 2004
CID interview? Mr. Al-Dharbi did not seem uncertain at all about his identification of FFC

Corsetti or his tattoo.

5. What was the length of time between the crime and the confrontation?
Approximately 1 % to 2 years had elapsed between the time of the abuse and the June 2004 CID
interview. The length of time is not a significant factor in this case because the lineup contained
80+ photographs and Mr, Al-Dharbi’s identification of PFC Corsetti was certain. Furthexmore,
identification of the Virgin Mary tattoo could not have been the result of'a suggestwe linenp or
failed memory.

The Neil v, Biggers factors have been met, and the Fune 2004 identification was not
nnnecessarily suggesﬁve.

B. The Pretrial Identification was not Conducive to a Substantial leellhood of
Misidentification

The defense' argues that: “[t]he pretrial identification was conducive to a substantial
likelihood of misidentification. PFC Corsetti’s photograph was the first one in both line-ups, and
the alleged victim was only shown two photographic line-ups, At no time has he made a
personal identification of the accused.” These assertions are untrue.

The one pretrial identification of PFC Corsetti was done during CID questioning of MR.
Al-Dharbi in June 2004. In the June 2004 lineup, Mr. Al-Dharbi was shown 14 panels of
photogmphs, each with six pictures (total 84 ghoto graphs). PFC Corsetti was not the first photo
in any of these panels. His was the 2™ and 6™ photograph in the first two pariels, Eleven of the
panels had male soldiers (66 photos) and 3 panels had female soldiers (18 photos).

The purpose of the 2004 showing was to determine if Mr. Al-Dharbi recognized any
soldiers who had mistreated the two detainees who had died at Bagram. Mr. Al-Dharbi
recognized, for various reasons, more than fifieen of the soldiers in the lineup and described his
contact with them, some good and some bad. Contrary to the defense assertions, the
1dentification of soldiers who had abused Mr, Al-Dharbi was not something the CID agents were
seeking. The purpose of the lineup was to determine who had assavlted the two dead detainees,
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The March 2006 deposition was not a “pre-trial identification”. As defense counsel
acknowledges in the last portion of his Motion to Suppress Eyewitness Identifications, the
deposition was an in-court idéntification, at which the defense had an opportunity to cross-
examine the witness as to his ability to observe PFC Corsetti and the surety of his memory,

An in-court identification is usually composed of a verbal identification of the Accused
sitting at the defense table. Because the defense counsel chose not to have PEC Corseiti
physically present in the deposition room, he made it impossible to conduct this type of personal
in-court identification. However, the defense’s tactical move made Mr. Al-Dharbi’s deposition
identification all the more strong. Rather than looking at PFC Corsetti alone at the counsel table,
M. Al-Dharbi was able to identify him twice out of two sets of 6 photographs (Exhibit “2”), a
feat statistically more diffioult than physically pointing a finger at the lone Accused. Again,
contrary to the defense assertion, PFC Corsetti was not the first photo in any of these panels.

V. CONCLUSION

The June 2004 lineup was not unreasonably suggestive. It did not the taint m-court
identification at the March 2008deposition. Both identifications should be submitted to the
panel. For the foregoing reasons, the Govermnment requests that the Court admit the
identifications of PFC Corsetti by Ahmad Al-Dharbi done at Guantanamo Bay in June 2004 and

March 2006.

/signed/ M
DAVID R/TRATNOR

CPT,JA
Trial Counsel

This is to certify that I have served the foregoing on defense mﬁns

judge this 24™ day of March 2006,
/signed/ M
DAVIDR OR
CPT,JA
Trial Counsel
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16. The naxﬁe, detainee sequence number, capture number, capture date and
crime charged with or suspected of for the all detainees at Bagram Confinement Facility..

17. Request copies of any SIGACTS, FRAGOs, QPORDERS, or other similar
documents related to the ICRC visits to Bagram Air Base from 1 August to | Decembet
2003, : - '

18. Request copies of all statements, electronic mails (e-mails), memorandums,
and other documentation sent or received by anyone in the chain of command, up fo and
including the Commander-In-Chief (President George W. Bush), regarding Bagram
prisoner/detainee abuse. ' .

19. Request copies of all memorandums, point papers, elecironic mail (email),
statements, documentation, and audio/videotapes regarding the applicability of the
Geneva Convention to detainees in all of Iraq, Afghanistan and Guantanamo Bay Prisons.

20. Request copies of all portions of the classified and unclassified Justice
- Department Memorandum from government attorneys fo the White House from on or
ahout August 2002 through May 2004 regarding the torturing of captured Al-Qaeda
members abroad and why that torture may be justified in the war on terrorism.

21. Copies of any administrative or other non-criminal investigations related,
directly or indixectly, to this case; for example, AR 15-6 investigations, reports of survey,
line of duty investigations, commander's inquiries, collateral, Article 139, EQ, or IG
investigations, and amy other like or similar investigation(s) which have not been
previously provided :

William E. Caséara, Esquire
Civitian Defense Counsel
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UNITED STATES ) FORT BLISS, TEXAS
)
v. )
) RESPONSE TO
) MOTION TO COMPEL DISCOVERY
CORSETTL Damien M. ) '
)
PFC, U.S, Army )
519" Military Intelligence Baitalion )
Fort Bragp, North Carolina 28310 ) 24 March 2006

COMES NOW THE GOVERNMENT, by and through its appointed representative, and
files this, its Response to the accused’s Motion to Compel Discovery, showing the Court as
follows:

1.

The accused, PFC Damien M. Corsetti, is charged with two specifications of dereliction
of duty, in violation of Article 92, UCMLI; one specification of failure to obey a general order, in
violation of Article 92, UCM]J; three specifications of maltreatment of a subordinate, in vitlation
of Article 93, UCMJ: one specification of wrongful use of hashish, in violation of Article 112a;
three specifications of assault consnmmated by battery, in violation of Article 128, UCMIJ; and
three specifications involving indecent acts or langnage, in violation of Article 134, UCMI.

2.

Immediately following the preferral of charges against PEC Corsetti, the Government
shipped to Defense Couisel complete copies of “CID REPORT OF INVESTIGATION ~
FINAL(C) — 0134-02-CID369-23533" and “CID REPORT OF INVESTIGATION - FINAL(C)
— 0137-02-CID369-23534,” both dated 8 October 2004, with all associated, unclassified exhibits
and attachments. Electronic mail correspondence between PFC Corsett’s detailed military
counsel, CPT Joseph Owens, and the Tnvestigating Officer, COL Jay Hogan, reflects the

« defense’s receipt of those files on 14 October 2006. The unclassified files produced total more
than 4,000 pages.

3.

A substantially smaller portion of the investigative documents material to this case are

- ¢lassified, none higher than SECRET. Copies of all relevant, classified materials are mamtained
by the prosecution at Fort Bliss, Texas and at Fort McPherson, Georgia; some are avaitable in
electronic format. The Government’s position regarding access to these documents has remained
unchanged since preferral of charges (indeed, since preferral of charges in the first Bagram-
related prosecution): defense counsel will be provided access to all documents, at either
location, at any time. Defense counsel have, in fact, reviewed the classified documents ip this
case, at both Fort Bliss and Fort McPherson; at no time has any request for access been refused

APPELLATE EXHIBIT__ YI[_
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ot even questioned. The Government has declined to provide civilian defense counsel with a
“take-home” copy of the materials, his Reserve status notwithstanding. Likewise, the
Government has declined to forward a copy of the classified materials to Fort Gordon: no unit or
element assigned to Fort Gordon has any responsibility for, or role in, this case, and sound

" document accountability practices simply do not yield in favor of defense counsel’s convenience
argument. As for those documents and materials maintained in electronic formats, the
Government has repeatedly — to the point of distraction — requested that detailed assistant
defense counsel acquire an account on the “AKQ-8" classified portal, so that 2ll such materials
might be provided in a secure manner. The Government has repeatedly explained that
production of those materials can, and will, be accomplished instantaneously upon receipt of
secure account information.

4.

Tﬁe Government responds to the ennmerated paragraphs of the Defense Motion to
Compel, as follows: '

1. Copies of all inspections or evaluations done of Bagram Air Base since the beginning
of Operation Iraql Freedom.

No dociments or materials produced during the referenced time frame are relevant to the
case at bar. .

2. Copies of any logs or journals kept on OGA/QDA personnel’s presence at Bagram
Alr Base. ‘ :

The Government is unaware of the existence of any documents or materials responsive to
the defense’s request. Moreover, even assuming, arguendo, that such materials could be
identified, the presence or absence of personnel not in PFC Corsetti’s chain of command would
not be relevant to the issues in this case. '

3. Medical records, records, and copies of all investigations into the activities of Ahmed
al Darbi and Omar al Faroq. -

All materials in the Government's possession which are potentially responsive to the
defense’s request have previously been made available to the defense, as noted above, The
Government maintains communications with offices in theater, and has requested that additional
record reviews be conducted, to ensure that no potentially-responsive document is omitted; any
results, positive or negative, will be provided to the defense immediately upon receipt.

4. The naine, detainee number and other information regarding other detainees.

All materials in the Government’s possession which are potentially responsive to the
defense’s request have previously been made available to the defense, as noted above.

5. Statements/e-mails relating to detainee operations at Bagram.
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The Govetnment rejterates its objection to the defense’s original request, as seeking
materials beyond the scope of permissible discovery. The request, as drafted, is entirely too
broad to allow for reasonable response: essentially, all documents of any nature, generated or
received by anyone (up to and including the President of the United States), which touch,
however tangentislly, on the topic of detainee operations at Bagram, without limitation to any
particular issue or tirneframe. '

Subject to the faregoing objection, and without waiving same, the Government shows
that all documents or materials which would be potentially responsive to a narrowly-tailored
request for documents relevant to this case, have been previously provided to the defense, as
noted above. |

6. Defense request number 20.

The Government remains unaware of -any documents or materials responsive to this
request. The defense suggests that the existence of the document “has been acknowledged by the
administration, and widely reported in the press”; if so, the defense would seem to have access to
any such document at a level equal to the prosecution. In any eveat, even if such a legal opinion
exists, it would have no relevance whatsoever to the facts at issue here.

5.

The defense requests that the Court compel production of “all prior statements of the
alleged victim, Ahmed al Darbi” The Government shows that all documents and materials in its
possession, related in any way to the subject victim, have either been provided or, if classified,
are available for review by defense counsel. As noted above, the prosecution has requested that
additional record reviews be conducted, to ensure that no potentially-responsive document is
omitted; any results, positive or negative, will be provided to the defense immediately upon
receipt. : '

WHEREFORE, the Governmient, having provided appropriate responses to each and -

every proper reduest for discovery made by the defense, praygthat the Defense Motion to
Compel Discovery be denied. L
| . " |

JO PARKE
B, JA ‘
Asgistant Trial Counsel
1 hereby certify that the above document was served on ¢ for the accused via email on 24
March 2006.

JO PARKER
CFT, #A
Assistant Trial Counsel
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE
PROVISIONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT [5]
DESCRIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COPY OF
THE‘RECDRD EECAUSE THE RELEASE WOULD BE IN VICLATION OF THE DoOD
FREEDOM OF INFORMATION ACT FROGRAM, DOD 5400.7-R, EXEMPTION

(b)Y {6) 5 U.8.C. B52(b)6):

Photographs
Photagraphic Lias - Up
Pros- ek U LoD
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¢ 3
UNITED STATES )
| ) |

\'A ) MOTION FOR APPROPRIATE

. ) |
CORSETTIL, DAMIEN. - ) RELIEF (Abatement)
PFC, U.S. Army, )
A Co., 519" MI Battalion ) 28 March 2006
Fort Bragg,.NC 28310 )

EEEEERREm IIIHII_llkluilIlIIUIIIIIll‘ﬂ'.lll!i'll‘l.‘lll'.lIIIIIIIIUIlIIlIIIHIIIIIII.

1. Motion

AND NOW comes PFC Damien Corsetti, by and through his defense counsels,
William E. Cassara, Esquire and CPT Ryan Dowdy, and submits the following Motion to Abate
based on unequal access to a witness of central importance under R.C.M. 703 and
Article 46 of the U.C.M.J. |

1, Legal Standard and Burden of Proof

1. The burden of proof for this motion resis on the moving party, the Defense. The standard of
proof is preponderance of the evidence. ‘ '

TI1. Statement of Facts
. For purposes of this motion, the defense submits the following:

2. PFC Corsetti is charged with a violation of Article 93 of the U.CM., by throwing Omar al-
Faronq (BT 179) removing Omar Al Farog’s pants, grabbing him above the head and shoulders,
and by bending him over a table and waving a water bottle in close proximity to his buttocks.

3. PFC Corsetti was assigned to the 519™ MI Battalion at Bagram Airfield, Afghanistan, a the
time of the charged conduct in this case.

4. Omat al-Faroug was & Person Under Control (FUC) at‘Bag:rém Airfield, Afphanistan, at the
time of the charged conduct in this case. Al-Faroug was in U.S. Custody from on or about
August 2002 through on or about July 2005 -

6During the course of the Article 32 hearing, the Government disclosed that al-Farouq had
somehow escaped from the high-security Bagram Airfield Detention Facility in the summer of '
2005, and that his wheteabouts were unknown. Omar al-Farouq was in US custody until
approximately July 2005, The Defense did not have access to al-Farouq prior to his escape.

7. The Newsweek magazine dated 14 November 2005 contained an article entitled "Al Qacda

Prison Break" (pages 34-35) (see Addendum) describing the escape of Omar al-Farouq, The
article contained a statement from aconfidential informant in the Afghani government, who

APPELLATE ExHiBIT_l[ZZZ
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revealed that Omar al-Faroug did not escape, but was exchanged for captured U.S. Special
Operations soldiers. -

IV. Law
9. The Defense relies on the following authority in support of its motion:

R.CM. 703

Article 46, U.CM.J.
Article 93

Article 128, U.CM.J.

V Argument - Government Failéd To Meet Burden
10, RCM 703(b)(3) provides:

"if the testimony of a witess who is unavailable is of snch central importance to
an issue that it is cssential to a fair trial, and if there is no adequate substitute for
such testimony, the military judge shall grant a continvance or other reliefin
order to attempt to secure the witness' presence or shall abate the proceedings,
unless the unavailability of the witness is the fanlt of or could have been
prevented by the requesting party."

11. Omar al-Farounq is unquestionably a witness of "central importance”. Article 93

requires a showing that the accused's actions resulted in "pain or sufferening”. DAPAM

27-9, para 3-17-1(d). Without Faroug's testimony, the Government can only present the
testimony of a soldier who witnessed the alleged incident from a distance, but claims to
know whether Farouq suffered. This is not an adequate substitute to Farouq's testimony.
Faroug received no medical atiention, and made no statements regarding the alleged
incident. His statements would provide critical and vital information concerning this
alleged incident.

12. Article 46 requires that both the Government and the Defense have "equal
opportunity” to obtain evidence, Omar al-Farouq was in the Government's custody for
approximately 2 % years after the alleged incident of the instant case. The Defense was
never given an opportunity to question Farouq. The Defense does not claim that the Trial
Counsel had anything to do with al-Farouq's unavailability. However, the Newsweek
article along with the astonishing circumstances of Farouq's escape from a highly-
fortified facility support the inference that the US Government may have caused Farouq's
unavailability. ' : '
VI PROPOSED RELIEF

13. In light of the extremely unequal access to a witness of central importance, the
Defense requests a continuance until Omar al-Farouq is produced. Alternativety, the

F.34-41
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Defense requests the Military Judge to abate the charges associated with Omar al-Farouq.

IX. EVIDENCE

14, Oral argument is requested only in rebuttal.

WILLIAM E. CASSARA
Civilian Defense Counsel

. CERTIFICATE OF SERVICE

I certify that on 28 March 2006, I forwarded this request by e-mail to CPEA
Trial Counsel. o '

i

ntistopher Ellis,

o
WILLIAM E. CASSARA
Civilian Defense Counsel

F.35-41
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UNITED STATES ) FORT BLI5S, TEXAS
Y. ) ' |
) RESPONSE TO MOTION FOR
) APPROPRIATE RELIEF (Abatement)
CORSETTL Damien M, )
)
PFC, U#Su Army ) !
519% Military Intelligence Baitallon ) ,
Fort Bragg, North Carolina 28310 } 23 March 2006

COMES NOW THE GOVERNMENT, by and through ifs appointed representative, and
files this, its Response to the acensed’s Motion for Appropriate Relief (Abatement), showing the
Court as follows: ' :

‘1. RELIEF SOUGHT
The Government rcqubéts that the Court deny the pending Motion.
| I BURDEN

The burden of proof rests with the accuged, as the moving party. The appropriate
standard is preponderance of the evidence.

oI, FACTS

. The accused, PFC Damien M. Corsettt, is chorged with two specifications of dereliction
of duty, in violation of Atticle 92, UCMY; one specification of failure to obey 2 general order, in
violation of Article 92, UCMI; three specifications of (malireatment of a subordinate, in violation-
of Article 93, UCMT; one specification of wrongful use of hashish, in violation of Article 112a;
three specifications of assavlt consummated by battery, in violation of Article 128, UCMYJ, and
three specifications involving indecent acte ot language, in violation of Article 134, UCMJ.

In its Motion, the accused assexts that PFC Clorsetii is charged with maltreatment “by
throwing Omar al-Faroug (BT-179".... (See, Motion, para, 2.) Presumably in conmection with
that charge, the defense contends: '

Omar al-Faroug is unguestionably 2 witness of "centtal importance”, Article 93
requires a showing that the accused's actions resulted in "pain or sufferening”
[sic]. DA PAM 27-9, para 3.17-1(d). Without Farouq's testimony, the
Government can only present the testimony of & soldier who witnessed the alleged
incident from a distance, but claims to know whether Farouq suffered. This is not
an adequate substitute to Fatouq's testimony. Farouq received no medical

APPELLATE EXHIBIT.__ LA "
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attention, and made no staternents regarding the alleged incident. His statements
would provide critical and vital information concerning this alleged incident.

(Motion, para. 11.)

In point of fact, PFC Corsetti is not charged with any such offense: the charges related to
BT-179 stem from the accused’s having made the detainee remove his pants in the presence of a
female interrogator; having assanlted BT-179 by threatening to sodomize him with a water
bottle; and having grabbed BT-179 by the head and shonlders. Likewise, the charges in this case
are not supported solely by “the testimony of a spldier who witnessed the alleged incident from a
distance, but claims to know whether Farouq suffered™: the subject actions of PFC Corsetti were
witnessed by interpreters or féllow interrogators, 'who were present in the small interrogation
rootn at the time. ‘ '

The following authorities are applicable to the Coutt’s analysis: |

Arficles 46 and 49 of the Uniform Code of military Justice (UCMI);
Rule for Court- Martial (RCM) 703(b)3;
Military Rule of Bvidence (MRE),804(a); and

' 1.8. v. Carsop, 5 M., 410 (2002).

V. SSES AND EVIDEN
The Government does not request an evidentiary hearing on the pending motion.,
VI, ARGIUME CITATION OF AUTHO

Both the accused’s misstatement of the facts of this case, and the text of his
argamnent, seem fo have been taken, verbatim, from an identical motion filed in the matier
. of U,S. v. Driver. In that case, the ancused was charged with assaulting and maltreating

the same victim, BT-179, by throwing him against 2 wall; an isolation cell puard,
standing outside the cell, was the lone withess. '

Tn considering that motion, related to the same unavailable witness, the Driver
trial court found that neither defense counsel nor trial counsel had access to BT-179 prior
to his escape, and held: -

 ‘There is no dispute that Mz, al-Farouq is unavailable to testify at the acoused’s trial
ot to appear ai any other proceeding over which the United States exercises control.
RCM 703(b)(3) provides: |

vNotwithstanding subscctions (b)(1) and (2) of this rule, a party is ot
entitled to the presence of a witness who is unavailable within the
meaning of Mil, R. Evid. 804(a). However, if the tegtimony of a witness

F.339-41
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who is unavailable is of such central importance to an issue that it is
essential to a fair trial, and if there is no adequate substitute for such
tastimony, the military judge shall grant a contirmance ot other - relief
in orde to attempt to secure the witness' presence or shall abate the
proceedings, unless the umavailability of the witness is the fault of or could
have been prevented by the requesting party.”

Atticle 93, UCMY proscribes crusity toward or oppression or malireatment of any
person subject to ones orders. Maltreatment is further defined as assault,
improper punishment and s¢xual harassment. The defense asserts that the
government must prove the pain and suffeting of al-Farouq by his personal -
testimony that he actually was harmed physically, mentally or emotionally in
some way, However, The Court of Appeals for the Armed Forces has held that
“in 3 prosecution for maltreatment under Article 93, UCMIJ, it is not necessary to
prove physical or mental harm or suffering on the part of the victim . .. Itis enly
necessary to show, as measured from an objective viewpoint . - . that the
accused’s actions reasonably could have caused physical or mental harm or
suffering.” U.8. v. Carson, 51 M.J. 410 (2002). Thus, Mr. al-Faroua, though he
may be able to testify that he was or was not harmed in some way, is not of such
central importance to the determination of the abjective harm as to be essential to

. afairirial. Indeed, Mr. Fatouq’s absence logically works more towards the
.acoused’s favor than otherwise. :

....Article 46 declares that “The trial counsel, defense counsel, and tie court-martial shall
have equal opportunity to obtain witnesses and other evidence in accordance with such
regulations 25 the President may prescribe,” The President has preseribed such -
regulations in the RCM 701-703, While 2 pariy is normally entitled to the production of
witnesses whose testimony is “relevant and necessary.” RCM 703(b)(1). However, a
party is not entitled to the presence of a witness who is unavailable within the meaning of
Military Rule of Evidence (MRE) 804(a). That rule states that a witness is unavailable as |
2 witnegs when he is unavailable within the meaning of Article 49(d)(2) UCMYJ, which
states that a witness is unavailable when “by reason of death, age, sickness, bodily
infirmity, imprisonment, . .. nonamenability to process, or other reasonable canse . . .”
While Mr. ai-Faroug’s situation does not fit squarely into the examples set forth in

Article 49, it would strain common sense to hold thet 2 witness that no party to these
proceedings has any knowledge of the whereabouts of is somehow more available than
someone who is sick or in prison. Simply put, if he cannot be found the only witness that
would be more unavailable than him would be oue who is dead. Finally, though the
United States government, in some form, had access to Mr. al-Farouq for two and cne-
half years, more or less, the trial counsel in this case has had no access to him and has no
“opportunity to obtain” him for trial. In these ways they are completely equal to the
defense counsel with respect to Mr. al-Farouq. And, this is the equality contemplated by
Article 46... The defense motion to continue or abate the proveedings is DENIED.

Essential Findings of Faci, Conclusions of Law and Ruling, Defense Motion Jfor Appropriate
Relief — Abatement, 1.8, v. Driver, 6 Febtuary 2006 (copy of full order attached).
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VIIL. CONCLUSION

The Government submits that the trial court’s analysis in U.8, v. Driver, supra, should
~alsobe applied to the facts in the case at bar, The victim/witness, BT-179, is utterly unavailable,
and neither side has had any benefit of unegual access. The accused has not met his burden of

proving grounds for abatement of the proceedings, and the pending Motion should be denied.

B. PARKER
CPT, JA |
Assistant Trial Counsel

I hereby certify that the above document was served on counsel for the.accused via email {o
bill@williamcassara.com on 23 March 2006. ‘

CPT, JA |
Assistant Trial Coursel
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