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PROCEEDINGS OF A GENERAL COURT-MART [AL

The Military Judge called the court-martial to order at 0901,
5 May 2005, at Fort Bliss, Texas, pursuant to the following
orders:

court~Martial Convening Order Number 24, Headquarters, United
States Army Alr Defense artillery Center and Fort Bliss, dated
14 October 2005.

END OF PAGE.
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DEPARTMENT QF THE ARMY
Headquarters, U.S. Army Air Defense Artillery Center and Fort Eliss
Fort Bliss, Texas 79916-0058

COURT-MARTIAL CONVENING ORDER 14 Qctober 2004

NUMBER 24

{. Pursuant to paragraph 1, General Order No. 3, Department of the Army, 19 January 1981, 2 genefal
court-martial is convened with the following members:

COL JOHN E. SEWARD, AD, HHC, USASMA

COL KENDAL W. CUNNINGHAM, AD, HEB, 6TH ADA BDE

LTC JOSEPH A. SIMONELLI JR., AD, HHE, 559D ADA, 11TH ADABDE
LTC MICHAEL §. MALONEY, AD, HEB, 6TH ADA BDE

MAJ KEVINF. CIOCCA, AD, HHB, 318T ADA BDE

MAT PAUL M. DAVIS, OM, HHB, USAADACENFE :

MAJ CAROLYN 8. BIRCHFIELD, AD, HUB, 3-2D ADA, 31T ADA BDE
MAJ TINA L. HOLT, QM, HEB, 32D AAMDC ,

CPT ROGER T. DELAHUNT, AD, HHB, 2-43D ADA, 108TH ADA BDE

CPT AHMAD H. YASSIN, AD, HQ/A BTRY, 3-6TH ADA, 6TH ADARDE

3. Tn all cases in which the accused submits a request pursuant to Article 25(c), UCMY, that enlisted
members serve on the court-martial panel, the court will be constituted as follows:

COL JOHN E. SEWARD, AD, HHC, USASMA

COL KENDAL W. CUNNINGHAM, AD, HHB, 6TH ADA BDE

LTC JOSEPH A. SIMONELLI JR., AD, HHB, 5-52D ADA, 11TH ADA BDE

1 TC MICHAEL §. MALONEY, AD, HEB, 6TH ADA BDE

MAJ EEVIN F. CIOCCA, AD, HHB, 315T ADA BDE

CSM RICHARD §. CLEM, USA, HHB, 3-43D ADA, 11TH ADA BDE

gGM PATRICIA A. MCNAIR, USA, HHC, USASMA :

SGM RYAN P, JONES, USA, HHB, 1-7TH ADA, 108TH ADA BDE

158G EVARISTO TORRES JR., USA, D BTRY, 3-43D ADA, 11TH ADA BDE -
1SG CHARLIE E. DAVIS, USA, 208TH §1G CO, 108TH ADABDE

3. All cases referred to the general court-martial convened by Court-Martial Convening Order Number
14, this headquarters, dated 15 September 2003, in which the court has not vet assembled, and which are
scheduled for trial on or after 15 October 2004, will be brought to trial before the pourt-martial hereby

contvened.

© BY COMMAND OF MAJOR GENERAL VANE:

DISTRIBUTION:
I —Each Panel Member : JUSA |
1 — Reference Set : _ 1.egal Administrator

1 - Record Set
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PERSONE PRESENT

LTC MARK SPOSATO, Military Judge ;

4L DAVID TRAINOR, Trial Counsel;

MAJ CHRISTOPHER CARRIER, Assistant Trial Counsel;
MR. JOHN P. GALLIGAN, civilian Defense Counseal; and
CPT STEVEN SLAWINSKI, Defense Counsel.

PERSONS ABSENT

The members.

558G Michelle Lane was the detailed court reporter and had
previocusly been Sworn [but the transcription of this portion of the
racord was done by Robert Michaell].

The Trial Counsel announced the legal qualifications and status
as to ocaths of all members of the prosecutien, and that they had been
detailed by COL Mark Rivest.

The Trial Counsel further stated that no member of the
prosecution had acted in any manner which might tend to disqualify
them. : ‘

The Military Judge advised the accused of his rights to Defense
Counsel.

The accused stated he understood his rights to counsel, and
requested that he be represented by Mr. Galligan and CPT Slawinski.

The detailed Defense Counsel announced the legal qualifications
and status as to ocaths, and that he had been detailed by LTC Edward
O’ Brien. :

The Defense Counsel stated that he had not acted in any manner
which would tend to disqualify him in the court-martial.

The Civilian Defense Counsel announced his licensure and status
with regard to his bar memberships.

The Civilian Defense Counsel further stated that he had not
acted in any manner which would tend to disgqualify him in the court-

martial.

The Civilian Defense Counsel was sWorn in by the Military Judge



—
D 00~ oh b B B

MNNNMMMMMI—‘HHI—‘I—'P—I‘HJ—‘F—I
ch\m-h-wwn—o\ouaqmm.p.wmw

MAY-23-28683 11:32 MCCLATCHYDC F.18
L18-28

T
HE R Y

in accordance with Article 42 (a) .
The Military Judge announced that he had been properly certified

and sworn, and that he detailed himself to the court-martial.

The Trial Counsel announced the general nature of the charges
and additional charge.

the Military Judge was not challenged for cause.

N

The Military Judge advised the accused of his rightd to request
trial before panel members, to incilude one-third enlisted members,
and that ne member of that panel would be junior in rank or in the
game company-sized unit as the accused. He further advised the
accused that he could request trial before a Military Judge alone,

The accused stated he understood his rights to forum selection.

The Defense Counsel requested to defexr forum selection.

The Military Judge granted that request.

The accused was arraigned on the following charges and
specifications:

THE CHARGE S$HEET FOLLOWS AND IS NOT A NUMBERED PRGE.

END OF PAGE
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CHARGE SHEET |,
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i

. X i “&*;F‘ l,."'—," [T
l. PERSONAL DATA ) i

TRAME GF ACCUSED Tiast At M) 2. BGN

'_'Ta. GRADE OR - 2. FAY GRADE

BRAND, WilieV. - @PC -
EUNIT OR ORGANIZATION ‘ %, CURRENT SERVICE

I ——— e
a. INITIAL DATE b, TERM

7JANS7 | Bycars |

7 PAY PER MONTH

"B, NATURE OF RESTRAINT OF A_CGUSED a9, DATE(SY QSED .
i %

gﬁazggf, i o SEAFOREIGN Du:rv 4 fgfﬂ; CL'DQ &W%MM%&ﬁ | 72

o .
D (YT §

T GIARGES AND SPECIFIGATIONS -

16, CHARGE: |

—Viclation of the UCMJ Aticle 128, Assault

Specification 1. In that SPC Willie V. BRAND, U.8. Army, did, at or near Bagram Airfield,
Afghanistan, between on or about § December 2002 and on or about 10 December 2002,
commit an assault upon Dilawar (a/k/a BT 421, BT-421, or PUC 421) by unlawfully striking
Dilawar in the legs around 30 times, with a means ikely to produce grievous bodily harm, to
wit: a knee.

specification 2. In-that SPC Wilie V. BRAND, U.S. Army, did, at or near Bagram Airfield,
Afghanistan, between on of sbout 5 December 2002 and on or about 10 December 2002,

unlawfully strike Dilawar (a/k/a BT 421, BT-421, or PUC 421) at least twice in the leg with
his knee. '

 Specification 3, In that SPC Willie V. BRAND, U.8. Ay, did, at or near Bagram Airfield,
Afghanistan, between on or about & December-2002 and on or abaut 10 December 2002,
unlawfully strike Dilawar (a/k/a BT 421, BT-421, or PUC 421) at least once in the fég with
his knee. , '

Specification 4, In that SPC Willie V. BRANIﬁ. U.S. Army,.did, at or near Bagram Aitfield,
Afghanistan, between on or about 30 November 2002 and on or about 4 December 2002,
unlawfully strike Habibullah (a/k/a BT 412, BT-412, or PUC 412) at least twice in the leg with
his knee.. | , |

Narna of the Acouser

Grada ' Organization

CDR, HHB USAADAGENSFE

Erick J. S;gg’rram . . 0-3
Slgnature i . ‘ Date ‘
KA s | 4 1Anigls

\1

. ot
7 =8

AFFIDAVIT: Before me, the Hldersigned, authgrized by law to administer oaths in cases of thi character, personally appeared the

above named accuser this ‘/ -}

{hat he/she is 2 person subject to the Uniform'Code of Military Justice and that he/she either has personal knowledge of ot has

investigated the rhatters set forth therein and that the sam are true ta the best of his/er knowledge and belicf.
noY L ' .

dayof ¢ @g@:g%,{ , 2004, and signed the foregoing charges and specifications under oath

i David Trainor - OSJA Forceé Command, Fort McPherson

Typed Name of Officar Organization of Officer
02 = | Judge Alvocate

] Officlal Capacity (& Admintster Qath
{&as R.C.M. 307(b) - must be & sommissicriad officer)

s

- Sl@q'fd'ra -

DD FORM 458, AUG 2000

PREVIOUS EDITION IS OBSOLETE.

\
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12, o ‘ _
1 J A’J ' , 2008, the accused was informad of the charges against him/her and of the name(s} of
(Saa £ C.M. 308 If notifieation cannat be made.)

HHB, USAADACEN&FB

On
the accusars) knawn to me (See R.C.M. 308 (a)).

Erick J. Segarra .
Typed Name of Immedizle Commander

/) CPT/O-3

Grade ‘ - ' C o

Organization of Immadiats Cammarider

Ignalury ' o . I IR .
V. RECEIPT EY SUMMARY GDURT-MARTIAL GONVENING AUTHORITY

73 B ‘ ; -
658 pous, 20 JANET s 76th Military Police Battalion

The sworn charges were recéived at !
Pasignation of Command of

Lo

Cioar Exoraielng Sommiary Courl-Martial Jurisdiction (See R.C-M. 703)

FOR THE " L
Thcmas T. Koestars ~Commander, 76th MP BN
Typad Name of Offfcar T Omeial Cepacily of Offficer Slgnlng
LTC/O-5
Grade,_
o 'r_ " - ngﬂﬂmm i ._ — o . —ir : .P . R o
. . —REFERRAL; SERVICE OF CHARGES
142 DESIGNATION OF COMMAND OF GONVENING AUTHORITY | b. PLACE . DATE
10, USAADACENFR L FORT RIISS,. TX 79916 . .. |19 APRIL. 2005 .
"R'ﬂf%?red foruidliothe g shpral - Coutmartisitorvenedby oy oy
Jooun
dated . | . 14 Ocrobar 20 0y . subjecttothe following instuctions” . _nope. .
) !
. By  COMMAND of MAJOR GENERAL VANE
‘ Command or Order ‘ -
: pANCTS . . o Legal Adminlstrator
- Typad Namenfoﬁcar _ - o Officlat Gapacily of Gficer ngnlng

5,

U aCr e . _::.M. 1

q = | PR ATE TPV PP .
o . —r T e

\ { - ‘
.1 (Baused to babsewed a copy fiereof on {each of) the above namad acousad.

. ANPHORY T, SCHAEFER' - e ‘ 03, :
Grade or Rank of Tnal Gnunsal

. Typed Nama of Ttial Gaunsel

e Z Sigatydl

' FOOTNOTES: 1 -—Whay a.appropriate commandar sighs personally, inspplicablg wevds &, smakﬁﬁ;:

; E—Saar“‘; |, §01(a) concamin fnst:m:tiqn If nona, so stalg. %
'DD FORM, 453 (BACK), MAY 2000 ‘ ) Lv :
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AANTINGATION SHEEGT DD FORM 438, Specialist Willie V. BraND,

ltem 10, Continued:
CHARGE I VIOLATION OF THE UCMJ, ARTICLE 83, Matreatment

Specificationt. In that SPC Willie V. BRAND, U.5. Army, did, at or near Bagram
Airfield, Afghanistan, between on oF about 5 December 2002 and on or about 10
December 2002, mattreat Dilawar (afi/a BT 421, BT-421, 0r PUG 421), a person
subject fo his orders, by striking Dilawar in the legs around 30 tirmes with his knees.

Speciﬂcét’ian 9 {n that SPC Willie V. BRAND, U.S. Army, did, at or near Bagram

Airfield, Afghanistan, between on or about 5 December 2002 and on of about 10 __

December 2002, maltredt Dilawar (a/k/a BT 421, BT-421, or PUC 421), a person
subject to his orders, by striking Dilawar at least twice in the leg with his knee.

~ specification 3. In that SRC Willie V. BRAND;:S. Army, did, at or near Bagram

Airfield, Afghanistan, between on or ahout 5§ December 2002 and on or about 10

December 2002, maltreat Ditawar (a/k/a BT 421, BT-421, or PUC 421), a person
~ subject to his orders, by striking Dilawar at léast once in the leg with his knee.

'Sbecification 4. |n that SPC Willie V. BRAND_,-,_Q,;S. Army, did, at or near“B'agram

Alrfield, Afghanistan, between on or about 30-Movember 2002 and on or about 4 - - :
‘December 2002, maltreat Habibuilah (alk/a-BT-412,BT-412, or PUC 412), aperson .. .. .
subject to-his orders, by striking Habibullah at least twice in'the leg with his knee. - A

SHARGE Il1: VIGLATION OF THE UCMJ, ARTICLE 134, False swearing..
Specification; In that SPC Willie V. Brand, U.8. Army, did, at or near Bagram Airfield,
Afghanistan, on or about 21 December 2002, in.a Sworn Statement, wrongfully and

uniawfully subscribe under Jawful affirmation a false statement in substance as follows:

that he had not been abusive with any of the detainees at Bagram Airfield, which 7~
statement he did not then believe to be true.

LT

F.13-28
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- : — —
o CHARGE SHEET  (
—— e ™ PERSONAL DATA B

1 "NAME OF ACGUSED (Lo, meel M %, 85N 3 A SEADE OR 3, PAY GRADE
BRAND, Wille V. . - PFC__ E-3

5. UNIT OR ORGANIZATION ~ - |, CORRENT BERVIGE
HHB, USAADACENSGFB a. INTIALDATE - | b. TERM
Fort Bliss, Texas 79916 ‘ ‘ , . 'I_.‘I_ALNS:;I |  Byears

7. FAY PER MONTH " TS, WATURE OF RESTRANTOF AGCUSED | 8 DATEIS) IMPOSED ‘

“3 BASIC | b SEAFOREIGN DUTY c. TOTAL Qfﬁwnmﬁ% ﬁa‘c@gg Do o5 (7 5 cj-

1641.00 1 1641.00 ' _Nems . NIA |

Il. GRARGES AND SPECIFICATIONS

70. 4 9, Manslaughter

Afghanistag; between on orabolit 5 72002 and g
. perpetr, offense directly’s on o
. 421)Ao wit: ass Ated by A
- _legé with hig knee
W s "5k |
e Additional Charge Il, Violation of the UCMJ, Art124, Maiming

421, BT-421
(striking Dilawar in the

St

Specification. In that PFC Willie V. BRAND, U.S. Army, did, at or near Bagram Airfield,
Afghanistan, between on or abeut 5 December 2002 and on or about 10 December 2002, maim.....
Dilawar (a/k/a BT 421, BT-421, or PUC 421) by disabling Dilawar's legs and destroying his leg
muscle tissue with repeated unlawful knee strikes. - ‘-

Name of the Azcuser ‘ Grade ' [ Organization '

David Polite | . Q-2 HHB, USAADACEN&FB

TN S - ™8 b o5

AFFIDAVIT: Beipre me, the 'Ende.rsigncd, authorized by law to administer oaths in cases of this character, peisonally appeared the

. ahove named accuser this A dayof _FERAMARY , 2003, and signed the foregoing charges and specifications under oath

‘ " that he/she is 2 person subject to the Uniform Code of Military Justice and that he/she either has personal knowledge of or has
investigated the matters set forth therein and that the sariie afe true to the best of histher knowledge and belief. i

Arithony T. Schaefer 0OSJA, USAADACEN&FB, Fort Bliss, TX
Typed Name of Officei ] . ‘ Cirganizafion of Officer
0-3. ‘ S - - Judge Advocate -
Grade Cifficial Capaclty fo Administor Oath

{See R.C.M. 307(b) - must be & commissionead officer}

il Hhnat )

DD FORM 458, AUG 2000 v PREVIOUS EDITION 1S OBSOLETE.
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12.
| 2005, the accused was informed of the charges against himhar and of the name(s} of

On A F- f.‘; -
tha accuser(s) known fo me (Sae R.C M. 308 (a)} (Saa R.C.M, 308 if notification cannot be madta.)
HHB, USAADACENSFB

David. Polite | , ' .
Typed Name of immadiste Cammander Grganization of Immediate Commandar
N 92
y CI
>
g “Signature . S
o A REGEIPT BYSUMMARYCUURT-MARTIAL CONVENING AUTHORITY -

The sworm charges were recelved at ./ 385 nours, @8 FEigwarty . 2005 at 76th Military Police Battalion
Desigration of Gommand o

iiear Exeraisiig Surigry Gour-Marel Jursdieton (556 K. G A05)

FOR THE ! -
“Thomas T. Koesters o ommander, 76th MP-BN
Typad Name of Officar ‘ " Official Capacly of Officar Signing
LTC/O-5
%" ﬁ
ngnatura ' ' A — )
V. REFERRAL; SERVICE OF GHARGES -
B. PLACE c. DATE

143, DEGIGNATION OF COMMAND OF CONVENING AUTHORITY
19 APRII. 2005

FORT BLISS, TX 79916

HQ. USAADACENFB

Court-marttal onyaned by CMCO # 24 . .

Refarmed for triaf to the _;gieneral S

dated v 14 October 20 0{; . subject th the following Instructions:® none,
e et . By  COMMAND . of  MAJOR GENERAL_VANE ...
o ‘ Command or Order o
ANITA R . CIS . ‘ . - Legal inistrator . . -
: ’ - ) Official Capacity of Oﬁ{carsigning - T

' Typed Name of Officer

H .‘ : Sk e .,‘ |.‘-_'_'. h

: " ' . ‘“--..—..-"': - E . . .
on 21) AprIL, , 2005 . arvad a copy haréuf nh (ea’ch o 1hé abcwe narnm:l accused,

ANTHONY T. s 'HAFFER =3 ‘.
“Typed Nama of Trial Caursel Grada or Rank of Trial Counsel

CLi )

FOOTNOTES: 1 A Whan, e appmpnats comimancdar slgns parsonally, inapphcabla wn.,ys &t stdckan.

- (] mncamin mstmcuons If nong, so stals,

DD FORM 458 (BACK), MAY 2000
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MG Michael Vane convened the general court-martial and referred
the charges and specifications to it.

The Defense Counsel reguested to defer motion notification and
pleas.

The Military Judge granted the reguest to defer.

The Military Judge stated that at an R.C.M. 802 conference prior
to the Article 39(a) Session, there were several things discussed
with counsel. The Military Judge furthér stated that there was 2a
defense motion for appropriate relief in the nature of re-opening the
Article 32 Investigation which was marked as AE I, and the
government’s response was marked as AE II. He further stated that
the counsel had indicated they were not prepared to proceed on the
motien for,appropriate relief, and that he scheduled an Article 39(a)
gession for 0830, on 7 June to take up all pretrial motions including
the re-opening of the Article 32 Investigation, and that there were
several other motions potentially outstanding as well as discovery
issues which the parties would work through before the 7% of June.

He further stated that the case was docketed for trial the week of 18
July depending upon how the motions session proceeded. The Military
Judge stated that he would sign a pretrial order in the case, and
that it would be provided to both parties by email.

The Civilian Defense Counsel stated that the Military dJudge
accurately summarized the BO2 conference. He further stated that the
defense agreed to the motions, but that there was an outstanding
issue of Mr. Galligan being provided access to certain classified
information, and that he understood the Trial Counsel was attempting
to get that approved, but there were still substantial amounts of
evidence that Mr. Galligan had not had access to. He further stated
the defense would request & sanity board, but that could create
additional issues, and that there would be a motion to dismiss
specifications 1, 2, and 3 of Charge I.

The Trial Counsel agreed with the Military Judge’s summary of
the R.C.M. 802 conference.

The session terminated at 0914, 5 May 2005.

An Article 39(a) Session was called to order at 0909, 7 June
2005,



N 0D~ O e B B

MAY-23-28683 11:34 MCCLATCHYDC P.17-28

All parties present at the last session were again present. The
members were still absent. :

The Military Judge stated that the following exhibits were to be
litigated today: .

AE T was the defense motion for appropriate relief for a new Article
32 Investigation:;

AF II was the government response to the motion for appropriate
relief;

AE III was the pretrial order signed on 5 Mayi

AE IV was the supplemental matters dated 11 May 2005 submitted by the
defense related to the request for a new Article 32 Investligation;

AR V was additional supplemental matters from the defense dated 13
May 2005, which requests in the alternative to a new Article 32
Investigation that the Article 32 Investigation be re-opened;

AE VI was a motion to dismiss or abate trial until immunity was
granted for two witnesses; '

AE VII was the government response to the abated trial requesty

AF VIIT was a defense motien to dismiss based on unreasonable
multiplication of charges and multiplicity:

AE IX was the government response to the defense request to dismiss
for unreasonable multiplication of charges;

AE X was a defense motion in limine relating to the death of Dilawar
and Habibullah; | '

AE XI was the government respénse to the motion in limine;

A MRS

AE XII was #¥e government meotion in limine;

AE XIII was the defense response to the motion in limine to prohibit
the defense from calling the alleged victims terrorists; '

AE XIV was the government response to a supplemental defense
discovery reguest;
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AE XV was a response to the motion to compel defense discovery;
AE XVI was a court order directing a sanity board;

AF XVIII was the defense response to the government motion to
prohibit defense from referring teo the alleged victims as terrorists;

AE XIX was the defense response to the government motion in limine to
introduce 404 (b) evidence:

AE XX was the defense motion to compel discovery.

AF XXI was the defense notice of plea, forum and motions.

The Military Judge stated that there were saveral motions
that the defense had given notice on, but had not submitted written
briefs. He further stated that at an R.C.M., 802 conference, the
parties briefly discussed the posture of the case with Mr. Galligan,
and ascertained that there was an issue with the current trial date

of 18 July 2005.

The Civilian Defense Counsel requested a continuance c¢f three to
four weeks to begin on 15 August 2005.

The Assistant Trial Counsel objected to any further delay.

The Military Judge inguired about the logbooks that were used at
the Bagram facility.

The Trial Counsel stated that he had spoken with the compiler of
the logbooks and they were on the trail of the books. He further
stated that they’ve got a computer printout from the computer
compilation of the log entries for some of the pertinent dates in
December 2002. He further stated that he believed the logbooks were
irrelevant, and regquested the Military Judge review the books in

camera.

The Military Judge stated that if the arties did obtain the
ICRC report, he would review that inﬂéﬁﬁﬂﬁﬁ,“ghd that he‘d give the
defense the opportunity to orjent him on what they believed adsrrm e W
relevant before he did the inh@amera review. He further stated that i
the prosecution would have until 20 June to obtain téb—release Lo Therefei
authority, and that on 20 June, if they had not heard anything, then
the Military Judge would conduct an in camera review and make a
determination of whether or not to abate the proceedings until it was
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released.
The Civilian Defense Counsel stated that the defense was looking

For information that would indicate that during a periocd of time that
Dilawar and Habibullah were in the custody of U.8. Army officials,
that repeated complaints were being voiced through agencies such as
the ICRC about their treatment, and that this was being passed on to
superior military authority that complaints were being veiced, and if
the Army had done what it sheuld have done in response to those
complaints, these incidents which were the basis of criminal charges
might have been completely averted. '

The Civilian Defense Counsel made argument on the admissibility
of the documents to be provided to the defense.

The Trial Counsel made argument on the admissibility on the
documents te be provided te the defense.

The Civilian Defense Counsel made further argument on the
admissibility of the documents to be provided to the defense. b J
' ai,-‘{-.‘a-{ﬁs &-W #K

IR

The Military Judge stated that he did note there were i, . ../

and that AE XVII was a publicity order that was signed on 2 June Hﬂy?
which directed that all of the potential court-martial panel members
disregard anything that they had heard in the media, and disclose
anything that they had read about thisg matter on voir dire, and that
the membars were supposed to sign acknowledgement of the order.

The Military Judge stated he wanted to conduct an in-camera
review of the ICRC report, and then he’d make a determination if
anything was relevant in the report, and whether the proceedings
would be abated until it was released.

The Civilian Defense Counsel argued one other factor for the
delay, and that was that the court directed that a sanity board be

conducted.

The Military Judge stated that the suspense date for that to be
completed was 5 June.

The Civilian Defense Counsel stated that the sanity board had an
error and that it was now scheduled g on 16 June 2005.
obe orducted WS
The Trial Counsel stated that there was & sanity board set at
the end of May, and that PFC Brand did not appear at the board. The
poard was rescheduled, and that the reason for his non-appearance was

P
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the Trial Counsel’s fault, and that the staff had not notified
Captain Begarra that he was to have been there. The Trial Counsel
stated that they did reset the hearing as soon as the Trial Counsel
was aware, and that it was now set for June 16th,

The Civilian Defense Counsel stated that the defense was not
appraised of that, and that they had learned about it after the fact.

The Military Judge ascertained from both parties that they did
not know when the sanity board was going to be completed. He further
stated that he’d take the matter of continuance under advisement.

The Military Judge ascertained that the defense preferred a
delay leg” 15 Bugust 2005.
Ly ué

The Military Judge stated that there might be another motions
session on 28 July 2005 subject to the Military Judge’s rulings.
o s Sedalon s
There was no objection by either party to e motion s
being set for 28 July 2005.

The Military Jﬁdge heard the motion for appropriate relief for a.
new Article 32 or to re—open the Article 32, AE I, II, IV, and V,

The Civilian Defense Counsel made argument on the motion for a
new Article 32 or to re-open the Article 3Z.

The Article 32 report and script were marked as AR XXII per the
Military Judge’s direction.

The Trial Counsel made argument on the motion for a new Article
32 or to re-open the Article 32.

The Military Judge ascertained from the parties that neither
side had any witnesses to call for this motion.

The Civilian Defense Counsel made rebuttal argument on the
motion.

The Trial Counsel made rebuttal argument on the motion.

END OF PAGE



—_
OO 00~ O L B L [ e

N SN S N N PU R R T WL R FE S PERY IR SR U O
Th B WE = WD 00 -3 Ohbh B b — O t}ggkﬂsﬁiﬁ Eitﬂfj EfE§:SI£ Qoo ::E;;;::

MAY-23-28683 11:35 MCCLATCHYDC P.21-28

The Defense Counsel stated that relevance of the witnesses was
discussed, and that the defense had asked for the witnesses to be

present.

The Military Judge stated that if the parties didn’t desire to
call COL Pence then he had no evidence bafore him.

The Civilian Defense Counsel requested to call COL Pence.

COL Pence was unavailable to testify telephonically, but was
reachaduled to testify at 1400, 7 June 2003,

The Military Judge stated that that motion for appropriate
relief would be held in abeyance, and that they would move to the
next motion to compel discovery, BRE XX, and the response was AFE XV,

The Defense Counsel made argument on the motion.

The Military Judge directed that the prosecution provide paper
copies of what the defense requested from the CD Roms.

The Military Judge ascertained from the Trial Counsel that the
sanity board would be 16 June 2005.

The Military Judge stated that both sides were to ensure that
the accused be present as needed to complete that sanity board, and
that he expected the defense to go out of its way to ensure the
sccused was available in the future to satisfy the defense request

for a sanity board.

The Military Judge stated that they would hear AE VI, the
defense motion to dismiss charges or abate the trial. The
government’s response was AE VII.

The Civilian Defense Counsel made argument on the motion to
dismiss or abate the trial.

. The Trial Counsel made argument on the motion to dismiss or
abate the trial.

The Civilian Defense Counsel made rebuttal argument on the
motion to dismiss or abate the trial.

The Trial Counsel made rebuttal argument on the motion to
dismiss or abate the trial.
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The Military Judge stated he’d take that motion under
advisement. He further stated that they would move to AE X, a
defense motion in limine. The government response was AR XI.

The Civilian Defense Counsel made argument on the motlon in
limine.

The Trial Counsel made argument on the motion in limine.

The Civilian Defense Counsel made rebuttal argument on motion in
limine.

The Military Judge stated that he’d take that motion under
advisement and rule.appropriately. He further stated that the motion
to dismiss for multiplicity, AE VIII would be heard next. The
government response was AE IX.. \

The Civilian Defense Counsel made argument on the motion to
dismiss.

The Trial Counsel made argument on the motion to dismiss.

The Civilian Defense Counsel made rebuttal argument -on the
motion to dismiss.

The Military Judge stated that he would take the motion under
advisement and rule accordingly.

The session terminated at 1028, 7 June 2005.

An Article 39(a) Session was called to order at 1040, 7 June
2005,

All parties present prior to the last recess were again present.
The members were absent.

The Military Judge stated that he would hear AE XIII, the
government motion in limire to introduce 404 (b) evidence. The
defense response was AE XIX.

The Trial Counsel made argument on the motion in limine.

The Defense Counsel made argument on the motion in limine.
The Trial Counsel made rebuttal argument on the motlon in
limine.
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The Defense Counsel made rebuttal argument on the motion in
limine.

The Military Judge stated that he would take the motion under
advisement. He further stated they’d take up AE XII, the government
motion in limine to prohibit defense from referring to the alleged
victims as terrorists. The defense response was AR XVIII.

The Trial Counsel made argument on the motien in limine.

The Civilian Defense Counsel made argument on the motion in
limine.

The Trial Counsel made a rebuttal argument on the motion in
limine.

The Military Judge stated that he would take that motion under
sdvisement. He further stated that he intended to rule on all of the
motions ‘mfthe week of 20 June and email the rulings.

The Military Judge stated that he would wrap. the motion in .
limine to prohibit autopsy photographs into his ruling about the pupeni:.
reference to,deathsg - , _ Fepne 1

Jetmuce wis |
The Military Judge directed that the photographs the government
intended to offer be provided to the defense no later than 10 June

2005.

The Military Judge stated that the motion to dismiss charges and
specifications based upon apparent destruction of Bagram guard
logbooks was already discussed, and stated that it was premature to

file the motion.

The Civilian Defense Counsel stated that he apologized, and did
not intend to file the motion to dismiss. '

The Military Judge ascertained from the defense that the defense
intended to go forward on selective prosecution of cases.

The Civilian Defensé Counsel made a proffer on the selective
prosecution motion.

END OF PAGE
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The Military Judge directed that a brief be filed on the motion
for selective prosecution. He further inquired into the defense’s
motion to suppress statements of the accused.

The Civilian Defense Counsel made a proffer on the suppression
of the statements in violation of Article 31.

The Military Judge stated that that would wrap into the next
netice-—es motion to produce the interpreters, Bovarnick and Hayden.
| " A
REESOn A defeume nafvam 4G WAz s . 1
The Civilian Defense Counsel proffered on the motion to produce
witnesses, and that there were morée witnesses that were going to be

requested.

The Military Judge stated that the last notice of motion was for
unlawful command influence.

The Civilian Defense Counsel proffered that they were still
pursuing the motion for unlawful command influence.

The Military Judge stated that he would hold the motions in
abevance if he moved the trial date, and that if he moved the trial
date, he would reestablish dates for motions.

The Civilian Defense Counsel stated that one other iasue is that
the defense had requested a grant of immunity for a CPT Wood, and
that the convening authority denied the request. He further stated
that they requested from the Trial Counsel provide a legal memo
associated with the convening authority’s denial of the reduest.

The Trial Counsel stated that there was an action and an oral
recommendation, and that the action was provided to the defense of
the denial.

_ The Military Judge ascertained from the prosecution that it was
COL Rivest who provided the recommendation. He further stated that
the defense could interview COL Rivest as to the basis for denial.

The session terminated at 1105, 7 June 2005.
an Article 39(a) Session was called to order at 1134, 7 June

2005.
All parties present prior to the last recess were again present.

The members were absent,

12
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COL Stephen Pence, U.S. Army, was called, telephonically, as a
witness for the defense, was sworn, and testified in substance as

follows:

DIRECT EXAMINATION

Questions by the Trial Counsel:

T am COL Stephen Pence of the 150" Legal Support organization.
I was the investigating officer for an Article 32 pretrial
investigation for the case of U,5. v. Brand.

Questions by the Civilian Defense Counsel:

Tt is correct that prior to the Article 32 being conducted at
Fort Bliss, various telephone conference calls were arranged between
myself, detailed Defense Counsel, the Civilian Defense Counsel, and
the members of the prosecution team. There were two or maybe three
phone calls that related to witnesses that would be produced. 1
don’t have any requests in front of me, but I’11 do my best to
remember the groupings. I dom’t recall the defense regquesting the
interrogaters who had conducted interrogations of Detainee Dilawar
and Habibullzh. I remember saying, during our telephone
conversations, that if you had witnesses to please put them in
writing, and let me know what purposes you were calling them for. I
don’t remember you specifically asking for interrogators. 1'm not
saying you didn’t, but I remember you did request some witnesses to
generally talk about the atmosphere. When we had these
conversations, we were pretty much going over why the defense was
asking that they be produced. I .gga= recall that, in response to my
inquiry, you indicating to me that vou had no personal contact with
any of the witnesses. I do not recall you telling me you were making
the request primarily off statements that these individuals had made
and which were part of the CID file., There is a record of this, but
I just want to be accurate. I don’t recall you saying that. I do
recall that I did ask you to make a list of witnesses¥that we went
over those, each of those witnesses in detail, one by one, and I did
make a determination as to each of those. I don’t think it would be
fair to say that one of the determinations I made generally with
respect to your requested witnesses is that I didn’t see any
relevance in the preduction of those witnesses who would talk about
the condition in the Bagram facllity. I did not make that generally
of all witnesses. Of the witnesses you had identified, you said you
wanted to bring witnesses who would talk about the conditions
generally. I asked you what they would say. You sald you did not

13
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know what they would say, and I said, absent you having some evidence
that they knew something about the charges that were then pending,
that I was investigating, that I did not find them to be relevant.
You did not tell me that your request was based upon the statements
that those individuals had made and that they were part of the CID
file. I think you said it was based on the fact that you had seen
their name in some statement. I recall that the defense made a
request for COL David Hayden, but I don't recall you requesting MAJ
Jeff Bovarnick. I do recall you requesting JAG officers. I do not
recall why I denied the production of those individuals. I do recall
in the telephone conversation after my denials that the defense would
be permitted to call and testify about the conditions of the
facility, one witness being 15G Jones. I recall that I told you that
you could call somecne regarding the conditions. I did not say they
were relevant, but I did allow you to call someone, and for some
reason, they were not called. As to if the reason they were not
called was because I had made a determination during the Article 32
hearing that the one witness who had been agreed upon in advance of
the Article 32 hearing I basically reversed my earlier ruling and
concluded that the witness was no longer deemed by me as being
relevant, I would have to review the testimony. I can’t recall what
exactly I said, but I do remember saying that those witnesses ware
not relevant if they did not have information pertaining to the
matter and the allegations we were investigating, and at the time,
vou could not produce any information that indicated that they had
any relevant information other than it seems like I recall you said,
“Well, I won’t know until I talk to them.” You did not tell me that
your request was based upon their statements that were made part of
the allied papers and furnished to the defense as part of the CID
report. I think your statement was that you saw their names were
included in reports, and you had seen their names mentioned by other
people. It wasn’t one. I remember you had a long list of names, and
I went through and asked you to please detail on each one of them,
and asked if you had information that any of them would have
information pertaining to the allegations which I was investigating.
And you told me you did not have any information, and that you would
nave to talk them first. You told me that you wanted to have
interpreters present because your review of the case file was that
these were interpreters who were present during the interrogation of
Dilawar and Hapibullah, and I believe I told you the same thing, “Do
you have information that they know anything about the allegations
that I was investigating?” And you told me you did not. I found
that they did not have any relevant information. I made that
determination because the allegations were that there had been abuse
of a prisoner, that this particular individual, Willie Brand, had

14
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abused and hit and maimed, and I believe inveoluntary manslaughter was
one of the charges, to a particular prisoner. And those were the
charges I was investigating, and I allowed both sides to call, and I
reviewed the documents and called witnesses that were relevant to
whether or not that offense had occurred, baszically, is it an assault
with the associated charges. It would net be fair to say that I did
not view as relevant any information that the defense sought to
present regarding the general conditions in the facility or treatment
by interrogators. You are combiningyews. I did not find, when you
said, “I want to bring information in apout the general conditions,”
T did not find that that was relevant. I am not saying now that
specific evidence by any of these individuals dealing with treatment
of detainees by chaining and stuff like that is a relevant matter.
I'm saying at the time when you asked to bring people in regarding
the general conditiomns of the prison, I did not find that relevant to
the particular charges. I recall the defense asking for the
production of a second forensic pathologist, LTC Ingwersen, and I
think she had a report or something that was in the file. I remember
that I denied her because it was cumulative. I don't have all of the
evidence in front of me, but I made the determination based on an
autopsy report that was intreduced that detailed and described the
physical condition. And when you asked for Ingwersen, I believe,
from what I recall and the record of it, but the best that I can
recall right now is that you could not point to anything that she
would say that hadkﬁiready been said. I recall after having the
telephone conversations concerning the production of witnesses, when
we conducted the Article 32 hearing, there was a by name discussion
of all of those witnesses again where the defense repeated its
request for their production at my direction. T think I had asked
you to please make sure that we list for the record all of the
witnesses that you said that you wanted. At that point in time, I
don‘t recall if you synopsized the expected testimony that was
contained in the pretrial statements that had been provided to you in
the allied papers, but I said you could not produce any statement
that was relevant to the investigation. I can recall only that I
remember that I had asked you if you had any evidence that they have
any relevant information pertaining to the assault charges and
maiming charges that we were investigating. Let me put it thusly,
you did not have any information saying that you did not know that
unless they were called, and I found that they were not relevant., In
my capacity as the investigating officer, I reviewed the entire
packet provided to me that included statements made by the witnesses
that you had sought to help produce. When you mentioned the name of
people you wanted to produce, I had already reviewed the pretrial
statements provided by the witnesses if they were in the packet.

15
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Again, whatever you’ re looking at, T don‘t have in front of me. 1
did review what was in the packets provided by the government. I do
not recall any defense requested witness who was produced in my final
analysis that was produced by me as the investigating officer. I
think I granted cone defense requested witness, as the record will
say, but I don’t know that I denied all requested defense witnesses.
I thought you had asked for some witnesses that I called. There was
a verbatim tape made of the proceedings as to what occurred. I did
not make any rulings outside of that that aren’t on the record. The
copies of the Article 32 tapes are not in my possession.

CROSS-EXAMINATION
Questions by the Assistant Trial Counsel:

T reczll that some of the witnesses requested by defense were
unavailable because they had invoked their right to counsel, or their
right to remain silent, and I made a finding of that as they came up.
Regarding the conference calls and the session at the beginning of
the Article 32, that was not like a discussion that just took place
and was conducted in generalities as. opposed to specifying a named
individual and what a named individual would say that would be
relevant. |

EXAMINATION BY THE COURT-MARTIAL
Questions by the Military Judge:

T recall reviewing my report before I signed them. I did not
look at the transcript or listen to the tapes. I did review the
report. To my recollection, the report or transcript reflects my
determinations as to the production of defense requested witnesses.

There being no. further gquestion from either side, the witness
was excused and the phone was disconnected.

The defense did not provide any further evidence on the motion.
The Trial Counsel stated that the IO did not include the

unavailability of witnesses in the I0's report.

The Military Judge stated that if the prosecution locates the

"portion of the tape where the IO was talking about the availability

of witnesses, the prosecution could submit the tapes as Appellate
Exhibits.

16
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The Military Judge stated that he would start with the Article
32 motion and werk his way through the remaining motions that were
under advisement, and that when he made his determination on the
Article 32 matter, he would take up the motion for continuance, and
then if granted, he would reestablish a suspense date.

The session terminated at 1216, 7 June 2005,

an Article 39(a) Session was called to order at 1310, 28 July
2005.

All parties present prior to the last recess were again present.
The members were absent.

Ms. Deborah Carpenter was the court reporter for this date and
had been previously BWOIrD.

The following Appellate Exhibits were marked pursuant Lo the
Military Judge’s orders to have exhibits marked from the prior
gession:

AE ¥XXIII, Article 32 Audiotapes and a Memorandum;

AE ¥XXIV, defense response to the government’s motion in limine
to prohibit the defense from calling the victims terrorists;

AE ¥XV, email on the sanity board update;
AE XXVI, Article 32 email, findings of fact by Military Judge;
AE XXVII, emall message dated. 7 June 2005;

AE XKXVIII, email message dated 21 June 2005;
-ramuﬂdgaaaafvﬂWJ HJF;

AE XXIX, continuancé'%i'findings of facthby Military Judge;

AE ¥XX, El Paso Times article dated 22 June 2005;
doXueie s Upriov wih§
AE XXXI, findings of fact Per multiplicity by Military Judge; and
)gak W Wé““ w9
AR XXXII, courtfmé%% r panel acknowladgements - Mm§ :

~ The Military Judge announced the following Appellate Exhibits
that were marked: : ' ‘
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AE XXXIII, court’s ruling with regard to the motion in limine
regarding references to the alleged victims as terrorists;

AR ¥XXXIV, court’s ruling on the 404 (b) evidence;
AE XXXV, court’s ruling on the request for abatement;

AF X¥XXVI, court’s ruling on the motion in limine relating to
references to the death of the alleged victims;

AF XXXVII, defense motion to suppress statements;

AE ¥XXVIII, government’s response to the suppression motion;
LE XXXIX, defense reguest to Article 13 credit;

AR XL, government response for the Article 13 motion;

AE XL1, prosecution response to the defense motion in limine to
exclude autopsy photographs; '

AE XLTI, defense motion in limine teo identify prier to trial which
photographs the government intended to introduce;

AE XLIII, defense supplemental matters o the government’s response

to the defense motion to compel production of matters relating to SGT

James Boland;

AF XTIV, govermment responsec to the motion to produce documents on
Boland; '

AE XLV, government’s sur-reply to the defense supplemental matters
relating to documents on Boland;

AE ¥XLVI, government response to a discovery reguest relating to
certain log books and assocliated entries;

AR ¥XLVII, government invecation of M.R.E. 506, in request for in-
camera review of privileged materials, the ICRC documents;

AE XLVITI, defense reply to the government response to the defense
motion for appropriate relief relating to the Boland matters;

AE XLIX, defense request for witnesses; and

AE L, defense notice of motions, pleas and Lorums.

18
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The Military Judge stated that the following motions were still
outstanding: Defense motion to dismiss or abate pending access of
the Civilian Defense Counsel to certain classified material relating
to the ICRC matters; and motion in limine tO exclude autopsy

photographs.

The Military Judge sscertained from the Assistant Trial Counsel
that the ICRC documents Were not going to be released,
s

The Assistant Trial Counsel stated that he made a *506 notice

hecause it was predicated on the idea that all ICRC co nicapﬁﬂgf
are protected, and there was no passage of time thaﬂ?ﬁﬁggéﬂﬁﬁ?hwv
unclassified, and that was +he reascon they requested the Military

Judge do an in-camera review of that information.

The Assistant Trial Counsel stated that in the instance that the
Military Judge determine that there were relevant matters in the ICRC
reports that they would have to set up a mechanism te handle the
classified documents.

The Defense Counsel stated that the defense position was that it
contained exculpatory information. ‘

The Military Judge ascertained that the defense had seen the
ICRC reports in the spring. ‘

The Military Judge stated that the defense would have to submit
something under 506 that demonstrated specific need for the
information and why, in the defense’s view, they had a specific need
for that information to be disclosed. He further stated the defense
had until 3 Bugust to provide the request in writing.

The Military Judge stated that if the defense wanted to
reference any document in the ICRC report, they would have to request

it in writing and mark it appropriately, and not send it over email.

The Trial Counsel stated they could help with regard to the

marking of documents.

The Military Judge directed that +he defense coordinate thelr
response with the Trial counsel to ensure it met the proper
classification rules. He further stated that he would not rule on
the 506 matter until he heard from the defense.

fallecp WD

The Trial Counsel stated they would like to heme the motion for
suppression, AE XXXVII and AE XXXVIII.

19



—
O D G0~ O b P O T

O S - N L ol L d LI D b B b | .
b~ oo g =1 gh L I W B OO0 %IChEﬁ 4;1$1F3 EiEg ;5 ;;:3 E:E; S; :;;3::

45

MAY-29-2883 12:681 MCCLATCHYDC
P.A4.36

CW4 Angela Birt, U.S. Army, was called, telephonically, as a
witness for the prosecution, was sworn, and tagtified, in substance,

as follows:

DIRECT EXAMINATION

Questions by the Trial Counsel:

My name is Angela Birt. 1I'm a cW4. I'm stationed with the 11
MEP Detachment at Camp victory, Baghdad, Trag. 1 have been in the
Army just over 21 years. 7/ve been in CID for about 16 years., I
would guess that I've conducted well over 500 interviews at CiD. On
24 January 2004, I did interview PFC Brand. That interview occurred
in Cineinnati, Ohio, at the Embassy Suites hotel. 1t would have been
in Blue Ash, Ohilo, which is near Cincinnati. The interview occurred
sround lunchtime, and it concluded around dinnertime, about noon to
say about five o’ clock. The people present for that interview were
pFC Brand, I, and SA Dan Carton. As to if I could describe the room
where the interview occurred, Embassy gyjites hotels operates a hotel
cervice which has a large atrium in the center of the hotel, and then
off that are individual rooms. The front portion of the room is a
living area with a kitchenette and a bathroom behind another door,
and tnen there’s a separate area of the room that is separated by
another door which houses t+he bedroom area, and that door was shut
during our interview. We conducted the interview in the front
portion where the 1iving area was. As to how far away from PFC Brand
an Carton and I were, we moved positions frequently during the
interview depending on whether I was typing or whether we were taking
a break. There was & couch in the room, and also a stuffed chair and
a chair behind the desk. 50, at some points in the interview, we
were sitting along side of him on the couch, especially during the
portion where he was being advised of his rights, and then, later
during the interview when I was typing up portions of the statement,
I was sitting behind the desk, and 3A Carteon was sitting in one of
the chairs. Neither of us wore uniforms. PFC Brand was in uniform.
PFC Brand was made aware that we were special agents. on the 24 of
January, we began the interview at 1123, and the time on the
statement ended at 1735 with PFC Brand. If PFC Brand wanted to get
up and go to the bathroom or get a drink or get scmething to eat, he
was allowed to do that. PFC Brand was informed of the fact he could
take breaks. We offered him cpportunities to use the restroom, and
he was provided water +hat we had there in the room. No one shouted
or threatened PFC Brand, PFC Brand was not promised anything to make
a statement. There were no complaints from the hotel about loud
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noises or things being thrown around in the room. As to what I can
tell you about PFC Brapd’'s age or how he seemed to conduct himself
and his demeanor during the interview, he is older than your normal
private. PFC Brand has a lot of experience in corrections and law
enforcement. PFC Brand is articulate, educated to the extent that he
understood our gquestions, and he was able to converse with us about
situations. He offered some opinions on his previous experiernce, and
when we had gquestions that dealt with things that didn’t track with
other things that witnesses had told us, we confronted him with those
things, and talked through the issues and got his point of view on
things. I did not observe anything odd about. PFC Brand’s mental or
emotional state. PFC Brand did not look tired that I could recall.
Someone was typing a statement at some point. Prior to that, PFC
Brand was informed of his Constitutional and Article 31 rights. PFC
Brand was advised of his rights at 11:23 a.m. Mr. Carton read him
his rights. Mr. Carton read him his rights by using the DA 3881.

Mr. Carton executed the script on the back of the DA 3881 with PFC
Brand. The DA 3881 is dated 24 January 2004 and it is signed by me,
aAgent Carton and PFC Brand. On that form, there are initials. At
the conclusion of the form, we mave the individnal initial the date
and the time so that he acknowledges that that 1is in fact the date
and time the form is being executed, and he verifies the information
at the top of the form is correct, and then it says, “The
investigator, whose name appears below has told me that he or she is
with the United States Army Criminal Investigation Command, and is a
special agent, and wanted to question me about the following offenses
in which I am suspected/accused.” The word “accused” is marked out,
and it bears PFC Brand’s initials because he is not being accused of
anything. We merely suspect him based on zllegations from some other
person. And there’s a 1ist of offenses that we want to discuss with
him, and at the conclusion of this, there are four or five lines
indicating that that’s the last offense we wanted to discuss, and his
initials appear after that also. When I informed him of the charges
that he was suspectedﬁF e talk through with PFC Brand what exactly
constituted assault and bhattery, false official statement, cruelty
and maltreatment and negligent homicide, and we explained to him that
the reason we were there was to +alk about the death of the detainees
at the Bagram facility in December of 'D2. We discussed with him the
fact that he was suspected of having struck detainees in the legs.
That document is a true and correct copy of the original that was
signed while I was there in the room. After I read him his rights
and spoke with him, a written statement was made. I have the
ctatement with me. This written statement is 13 pages in total. On
the 13%™ page, the page contains PFC Brand's, I, and Mr. Carton’s

signature. There are initials on that page, and they are FPEC
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srand’s. His initials appear at the top and the bottom of the page,
and then next to a correction that he made that originally said on
page 12, and I think he corrected it to say page 1 of 13, and his
initials are next to that correction. PFC Brand made that correction
and then initialed it himself. On page 1 of that statement, there
are initials next to the time and date, and then there are initials
at the beginning and the end of that text on that page. 0On page 2,
there is an initial next toO something that was added to that :
statement about three-gquarters of the page, there are a write-in of
the letters, “p-P-C-T” in parenthesis and his initials appear next to
that as well at the top and bottom of each page. Turning to page S,
there are corrections there. ‘Near the bottom of the page, he marked
out the word, “They,” and wrote the word, “He.” 'He marked that out
himself. After I took the statement -and wrote it out, I gave PEC
Brand an opportunity to read over it. PFC Brand did read over that.
Tt took PFC Brand some time in the area of 20 to 30 minutes, and
there was some issues on pade 11 of 13 that he did not agree with the
way that I had expressed it, and obviously, I don’'t type as fast as
the talking is going on to capture what’s being said té the best of
my ability. And some of the things that I expressed, he was not
comfortable with., Seo, he made some significant changes on that page,
struck out some words and added some others. page 11 and 13, all of
those strikeouts and added words, pFC Brand did that after reading

"the statement.

CROSS~EXAMINATION
Questions by the Defense Counsel:

Agent Carton and I were doing the typing, but I was doing most
of the typing. As to if these were my words on the statement, I
typed the words. We did ask PFC Brand leading questions. ’

The Assistant Trial Counsel objected to the question, “So, he
adopted your views,” asked by defense. The Military Judge overruled
the objection.

I don’t agree that PFC Brand adopted my views. I don’t know if
PFC Brand was waiting for hours before we actually brought him into
the interview room. We asked the commander to make PFC Brand
available to us, but I'm not sure how the command directed him to be
there. We kept PFC Brand there between 1123 and 1735. The last
thing PFC Brand did was dated the statement when he signed it, but we
actually took his fingerprints when he completed that statement. It
takes about 10 minutes to roll a couple sets of prints. We did the
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fingerprints right in the hotel room. We fingerprinted everyone that
we were taking statements from. gp Carton was wearing his weapon. I
was not wearing my weapon. sA Carton had a standard issue 6R P228 2
millimeter pistel. SA Carton was wearing his weapon onh his right
hip. SA Carton wasn’'t wearing a jacket during the entire interview.
The weapon Was visible. I didn’t make the corrections on the
statement. PFC Brand did the strike-throughs and initialed the
corrections that he had made. I didn’t correct anywhere on that
ctatement. PFC Brand corrected the statement. I don’t recall making
any printed corrections. I'm looking at the statement, and I don’t
see anything that appears to be my handwriting or bears my initials.

" When I advised PFC Brand what he was suspected of, I told him he was

suspected of assault and battery, false official statement, cruelty,
maltreatment of subordinates and negligent homicide. As to how it
came to those offenses when the statement that he made in Afghanistan
in 2002 said he was only suspected of aggravated assault because the
circumstances had changed significantly during the course cof the
investigation, and at that point, we felt that we were dealing with a
homicide, and that was the most sarious offense we were
investigating. Thege circumstances changed becausé wWe had the
medical examiners indings from February and March of the two
differant cases, and the findings were homicide. $6, that changed
the outlook of the case from the things that they did originally, but
I couldn’t really comment on what the agent in December did. I was
at the Embassy Sultes hotel for approximafely three weeks. I talked
to about 950 plus people. T eventually brought PFC Brand back to the
Embassy Suites hotel on the 2td of February. We brought him back
because there was somé issues that had come up during interviews
~onducted subsequent to his interview which we needed clarification
regarding information that contradicted what he had told us. Some of
the interviews were conducted with S8A Carton and me, and some of the
interviews were conducted one on one petween the suspects and either
SA Carton or I, it was dependant upon how in éepth we thought the
interview might be,’ When we took PFC Brand’s interview, we helieved
it would be an in-depth interview.

REDIRECT EXAMINATION
Questions by the Trial Counsel:

1 remember the subsequent interview on 3 February 2004. The
interview on 3 February was conducted at the same hotel, but it was
in a different room. This interview was conducted by me and Mr.
Chigi. I have PFC Brand’s statement and rights waiver form from that
day. The date on this is 3 February 2004. The rights waiver reads

23
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0811, and the statement reads 10:22 a.m., sir. I signed it, Mr.
Chigi, and PFC Brand. There are initials on that statement. They
are PFC Brand’s initials, and they appear in a number of locations.

I notice on the date and the time on the waiver certificate at the
corments section where he indicated that he did not request legal
counsel in the past 30 days. and that he understood his rights as
stated above ol the sworn statement. Obviously, the date and the
time that he wrote in his status, it was F4 because he was an E4 at
that time, and then, at the beginning and end of each page of the
statement, and it’s four pages in length. Mr. Chigi read FFC Brand
his rights. I was listening through an audio monitor while Mr. Chigi
read him his rights. Mr. Chigi read the same rights that 1 was
speaking about on the back of the 3881. A statement was taken after
the rights walver was given. I typed that statement. I have the
statement right now. Looking on the first page, it is dated 3
February 2004, 10:22 a.m. It consists of four pages and a drawing by
pfC Brand. It 1= signed on page four by Mr. Chigi, PEC Brand, and
me. I have the drawing with me also. This drawing is basically a
depiction of a man that is drawn in stick form, and it bears some
writing, and the writing was done by Mr. Chigi, and it was adopted by
PFC Brand at 9:35 by his signature and initials at the bottom. The
copy that I have is unclear in the margins, put it says, “PUC 421 at
time of 15 to 30 common peroneal strikes,” and then it indicates leg
irons and hand irons. At the time the interview was taken, PFC Brand
was not shouted at, threatened or promised anything. This interview
was at the Embassy Suites, and there were no complaints about noise
or things being thrown around coming from our room. Mr. Chigl was
not armed.

RECROSS-EXAMINATION
- Questions by the Defense Coutzel:

That second interview began at about 8:11 in the morning. The
second interview wrapped up at about 10:22 a.m. After he signed the
statement, we had nothing further for him that day. S5A Carton was
not at that interview, but on that particular day, I believe he was
conducting a different interview. SA Carton was interviewing an
individual that was in Columbus, Ohio, at the CASH, at the Combat
Support Hospital. I am reading off my AIR © 3 February, and it
indicates that SA Carton interviewed 1LT Noel Briones. SA Carton was
not at the hotel. Mr. Chigi is a polygrapher. Mr. Chigi was taking
s statement from PFC Brand because pFC Brand had indicated that he
was willing to be interviewed by Mr. Chigi in liew of & polygraph
examination. I believe the polygraph machine was set up in the room.
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as to if the polygraph machine was in view of PFC Brand when he was
giving a statement, the interview occurred, and then once he began to
make admissions about the information that we were going to talk to
him about, he was then removed from the area where +hat machine was,
and I took a statement from him in a different setting where my
computer was set up. Mr. Chigi started the interview, and I finished
the interview. I typed up the statement. I asked leading questions.
As to if Mr. Chigi’s questions were the three polygraph questions
that he usually asked suspects, I think you‘d probably have to ask
Mr. Chigi about that if you're referring to the questions that he was
going to take the test on, or if you're just referring to the normal
dialogue they were having amongst the two of them. I listened in on
their conversation because it’s customary that when an exam is going
to occur that the exam is monitored. So, we were set up for
monitoring, and unfortunately, due to circumstances, We didn"t have
the ability. to watch through a one-way mirror. So, the audio
monitoring was the best we could come up with under the
~ircumstances. I didn’t stay in the room becaiise Mr. Chigi prefers
to interview by himself. Mr. Chigi’s dialogue 'with PFC Brand lasted
maybe 45 minutes to an hour. I'm not really sure about the time. My
interview lasted the other hour or so. 1 typed the statement up on
my laptop. Neither I nor Mr. Chigi brought oux weapons that day.

Mr. Chigi never brought a weapch oD the trip that I’'m familiar with,
snd mine was not on me. My weapon Was in my room. If I recall this
particular Iinterview correctly, the interview started in his room and
anded up in mine, but it's possible that I took my laptop down to his
room. My weapon was secured in a locked container in my room. As to
if Mr. Chigi made the sketch that PFC Brand signed, Mr. Chigi wrote
the writing on it. Mr. Chigi wrote everything on it except for the
actual drawing, and at the bottom, just next to 9:35, there is PFC
Brand’s initials and his sighature: The drawing was done by PEC
Brand, and the narration was done by Mr. Chigi. I was present and
listened to porticns of the drawing, and I watched Mr. thigi write in
what everything meant. There are no corrections on the sketch or
statement. PFC Brand was not ordered to be at the Embassy Suites for
this interview. The second time he agreed to come in. We contacted
him by telephone and asked nim to come in. I don’t even think his
unit knew he was there. PEC Brand was aware of my listening in via
the baby monitor. The polygraph was not conducted because after PEC
Brand made the admissions, there were no testable issues in Mr.
Chigi’s opinion. PFC Brand admitted to the 1ssue that we were trying
to resolve. The issue was that he struck the detainee. This
particular admission had tc do with 37, but not more than 40 times in
striking the detainee, and that was much more than he admitted to in
his original statement.
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EXAMINATION BY THE COURT-MARTIAL

Questions by the Military Judge:

As to if, on the two occasions 1 interviewed PFC Brand, his
atatus was that he was free to go, we don't do nonccnsensual
interviews with soldiers because W€ don’t feel that they feel free to
go. That's why they are always advised of their rights. We didn't
actually tell PFC Brand that ‘he could leave whenever he wanted on
either occasion. FPFC Brand was not placed under apprehension on
either occasion. PFC Brand came to the notel room on his own
volition, and left on his own volition. If he had wanted to invoke
nis rights, the interview would be over.

REDIRECT EXAMINATION

Questions by the Trial Counsel:

PFC Brand was told that he didn't have to make a statement.
That’s part of the rights advisement. PFC Brand was told that if he
wanted a lawyer, he could have one pacause that’s also part of the
rights advisement. PFC Brand understood that.

RECROSS-EXAMINATION
Questions by the Defense Counsel:

I'm aware that PFC Brand has only 2 high school education. 1
think that most people with high school education appear to be highly
articulate and able to read and write.

EXAMINATION BY THE COURT-MARTIAL
Questions by the Military Judge:

T indicated that PFC Brand had some law enforcement experience.
T understood his experience to be that he indicated to us that he had
a background with the military where he was ip corrections and he had
previously deployed to Kozovo with the military as a correctional
specialist, and attended training in that particular MOS as a
military policeman and as a corrections specialist, a 95 Charlie.

END OF PAG
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REDIRECT EXAMINATION

Questicons by the Trial Counzel: b¢4q£

pFC Brand didn’t seem scared Or frightened or, in any waygzﬂ#
apprehensive when T was conducting either of the interviews.

. RECROSS-EXAMINATION -
Questions by +ha Defense Counsel:

As to what guidance was given to PEC Brand regarding the

polygraph, he thought he was coming there on the second interview to

a polygraph. At the time that we contacted. PFC Brand, we
told him we’d like for him to come in and we'd like for him to take a
polygraph. And he agreed to clarify the issues with the polygrapher
that his rights would be read to him and he would be pffered the
opportunity to take one. I know that he was awale that pelygraph
examinations cannot be used in court at any time because that’s part
of the polygraph statement of consent that Mr. Chigi executed. It's
not a form that I currently have in front of me, but I'm sure that
you can probably take a look at it. I know that that form is read to

every person prior to the initiation of an examination or a test.

There being no further questions by either side, the witness was
warned and disconnected.

CW? Daniel Flores III, U.S. Army, was called, telephonically, as
a witness for the prosecution, was sworn, and testified in substance

as follows:!

DIRECT EXAMINATION
Questions by the Trial Counsel:

1 am CW2 Daniel Flores III, and I'm stationed in Ansbach,
Germany. I have been in the Army just over 17 years. I have served
in CID for just over 10 years. The training that I have received
relating to taking interviews from witnesses or suspects is the basic
CcID course, and several other training courses. 1 have conducted
over 200 interviews during my time with CID. On 21 December 2002, 1
had the opportunity to come into centact with PFC Willie V. Brand.
The reason for meeting with F¥FC Brand that day was to interview him
as there were a couple of detainee deaths in the Bagram cellection
point. Before I interviewed him, I read him his rights. I used the
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DA Form 3881. I verified that the information on that form was
correct, and let PFC Brand verify that. I read PFC Brand’s rights on
the form. What I normally do every time is I have a similar DA 3881
that I advise him that I'm going to turn it over and read it, and

turn the “I” to “You”. 30, when I advise them of their rights, it
makes sense to them as I'm reading it to them, and they follow along
on the form with their information on it. Once we've gone through

all of their rights, I ask them if they understand their rights, and
agk them if they’re willing to discuss the offenses under -

investigation at that time, or if they request legal counsel. At

that point, if everything is correct, they sign it, and I sign it,
and T ask them to place the time on the top of the form, and then
initial it. I always read everything on the back page of DA 3881.

There would not be a reason why I wouldn’t have done it on that

particular day. I am looking for the DA 3881 right now, and have it
here. Looking over the DA 3881, I signed it and SPC Brand signed it
as well. The date and time on this form is 21 December 2002, and the
rime is 0310. There are initials by the time. Those initials are
spC Brand/s. SPC Brand’s name and social security number also Wy
appears on that page. Going to section 8, I told PFC Brand -fHat ke
was suspected of aggravated assault because, at that time, 1t was
based on our {Tia gounsel’ s recommendation, and that was the only
information that we had at the time of the investigation. We didn’t
suspect anything else at that time. I explained to PFC Brand what
actions I thought PFC Brand might have done. I told PFC Brand that
+he actions were:the striking of aither of the detainees. PFC Brand
was apprised of the fact that I was asking him about striking
detajinees. After I read him his rights, I had him initial the form.
When I took this statement, wWe were in my office at Bagram airfield.

That was in a combat zone at the time. I carried a weapon. SPC

Brand had a weapon as well. SPC Brand cleared his weapon prior to
entering the office, and then we had him lay it up against the wall
weside him. I was roughly about a foot and a half to two feet away
from PFC Brand when' I was quéstioning him. The lighting in the room
was with overhead lights, and an open window area with a piece of
plexi-glass over it. The time on the DA 3881 is 0310 Zulu time. I
would mot have conducted an interview at 3:10 in the morning local
time. Afghanistan is about four and a half hours ahead of Zulu time,
sulu is Greenwich meantime. That interview would have occurred
roughly about 2300 local time. After I read PFC Brand his rights, I~
took a statement from him. That statement was placed into paper
form. I typed it up on a computer, printed it out on a printer, and
it was basically a narrative form followed by a guestion and answer.
After I took the statement from PFC Brand, I gave him the opportunity
to read it. My policy is once I print the statement the first time,
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f hand it to the person, let them look it over, and if there are any
corrections or additions or anything they want to remove from the
statement, I have them pen and ink that. I will then make those
~orrections on the computer, print it again, and let them review it
again, If there are any other corrections, 1’11 repeat it until the
statement is exactly how they want it to read, and then I will have
them sign it and swear +o it. That’s what happened ini this case. 1
Lemember that PFC Brand took roughly about 15 minutes to read over
the statement. Looking at the statement, there are initials on it.
The initials are there because SPC Brand put in the time on the top
of the form, and he initialed it to.show that he placed the time in
there, and at the bottom of every form, it has SPC Brand’s initials
to show that it is indeed his statement and his words. The statement
that I took from PFC Brand is four pages. on the first page, SEC
Brand wrote in 0430 Z in the time because it has his initials there.
That's the time that PFC Brand completed reading the statement,
agreed that everything in the statement was exactly as he wanted it,
and he went ahead and placed the time in there.

CROSS~EXAMINATION

Questions by the Defense Counsal:

Three-ten Zulu time is about 11:10 at night. Four-thirty Zulu
time is approximately 12:30 in the morning. I was taking such a
gtatement at such a late hour in the morning because there were
different shifts working at the Bagram co ction point at the time,
angd we had asked the supervisors of the @ 7Y Military Police Company
to send us people when they were srheduled for shift work so that we
conld complete the investigations and not have to disturb anyone’s
sleep. PFC Brand was told to be there by his chain of command. If

. he was on that late shift, then he was to come to us during that time

so we could £ill out the:interview. I did have my weapon on me at
the time. It was a combat zone. FPFC Brand had his M-16 right -next
to him against the wall. My weapon was & S-millimeter. I
coordinated with Major Bovarnick who was our éj’fiaﬁk @ounsel at the
fime. We were interviewing everybody who was working in the Bagram
collection point whe was associated with the detainees. During the
course of the interview, there were no mortars or any live fire that
T can remember. I advised PFC Brand that he was suspected of only
assault. The determination of who was to be advised of what was made
by Major Bovarnick, our ﬂiiaﬁjﬁmunSEl at the time. I don’'t know
exactly how he made that determination of what I suspected FPFC Brand
of, but at that point, we didn't have any reason to suspect that
anyone had committed any other criminal type offense other than the
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plows that they were calling peroneal blows to the detainees for
compliance blows. '

REDIRECT EXAMINATION
Questions by the Trial Counsel:

I assumed PFC Brand was teold to come to my by his chain of
command, but I don’t know that for sure because I didn’'t see anybody
tall him. We had asked for 211 of the soldiers invelved to come to
our office for interviews during their scheduled time off work. When
7 read PFC Brand his rights, I think he understood them. He did not
give me an impression that anyone was coercing him to waive his

rights.

RECROSS-EXAMINATION

T was alone in the room with FFC Brand at the time. If I was
not alone, I would have had somebody sign the witness section of the
DA 3881. T was the only witness.

EXAMINATION BY THE COURT-MARTIAL
Quegtions by the Military Judge:

I would describe PFC Brand’'s demeanor when I questioned him on
51 December 2002 as ready, willing and able to discuss the offense
under investigation. PFC Brand didn’t appear to be sleepy. FFC
Brand didn’t appear to be distracted in any way. I am not sure if
this would have bean the start of PFC Brand’s shift. We had asked
+heir leadership to send people to us for interviews during their
scheduled shift so that we wouldn’t disturb anybody’s sleep time,
either just before their shift started or as their shift ended. That
way, they would be able to continue their routine as much as
possible. I did not make any threats or promises to PFC Brand in
order to cbtain his statement. I only confronted PEFC Brand with the
£scts that we had at the time. To the best of my recollection, 1
understood that the detainee, according to the autopsy conducted by
Dr. Henderson had died as a result of homicide, and the first one due
to a pulmonary embolism, due to the strikes that they were being
given, and the second one was the amount of damage to the leg.

END OF FAGE
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RECROSS-EXAMINATION

Questions by the Defense Counsel:

I saw the preliminary autopsy reports on Dilawar and Habibullah.
The preliminary reports were signed, The first autopsy was signed by
Dr. Ingwersen, and the second one was signed by Dr. Rouse.

REDIRECT EXAMINATION

Questiecns by the Trial Counsel:
When I saw these signed autopsy reports, it was in January 2003.

RECROSS-EXAMINATION
Quastions by the Defense Counsel:

Wwhen I took PFC Brand’s statement, T saw the preliminary autopsy
reports. We were still waiting for the pathologist to finish them up
and send them to us. I did see the preliminary reports pefore I took
pFC Brand’s statement on 21 December 2002 if I remember correctly. I
saw both reports.

There being no further questions by either side, the Military
Judge warned the witness and was disconnected.

Mr. George Chigi IIIL, civilian, was called, telephonically, as a
witness for the prosecution, was SWOILI, and testified in substance as

follows:

DIRECT EXAMINATION

Questions by the Trial Counsel:

My name 1s George Chigi III, and I work at the CID office on

~ Fort Hood, Texas. My position here is the peolygraph examiner

assigned to -Fort Hood, Taxas. I was formerly in the Army from 1961
te 19091. I was assigned to cID from 1975% to 1691. It was about 15
to 16 years. I conducted over several thousand interviews while I
was with CID and in my present position. On February 4, 2004, I did
have an opportunity to come inte contact with PFC Brand. I came into
contact with him at that time because on 10 December 2002, an
individual, an Afghan civilian by the name of Mr. Dilawar was found
dead in his cell in Afghanistan at Bagram airfield. puring the
course of the investigation, there was an allegation that SPC Brand
had struck Mr. Dilawar a number of times using what they call
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peroneal strikes. and we were interviewing SFPC prand to ascertain
whether or not he had struck Mr. Dilawar because the injuries to Mr.
Dilawar while he was in confinement were believed to have caused his
death. Prior to conducting the interview with PFC Brand, 1 did have
an opportunity to conduct an interview with a SPC Cammack. SPC
Cammack gave me information that made me want to speak again to PFC
Brand. This interview with PFC Brand ocecurred in a hotel that I
can’/t even tell you the name of the hotel. The hotel might have been
the Embassy Suites. It was in Cincinnati, Chio. At the time I did
the interview, SPC Brand and myself were the only two people in the
room, but SA Birt was monitoring the interview from another room. I
had an opportunity to discuss his Article 31 rights and his
Cconstitutional rights with him. 1T advised SPC Brand of his rights
utilizing the standard DA 3881, which is the rights warning procedure
waiver certificate. I have a cOpPY of the DA 3881 with me. The DA
3881 is dated 3 February 2004 with a time of 0B1l. The DA 3881 was
signed by Willie Brand and me and SA Birt. PFC Brand initialed the
DA 3881 in several places. I read the form to him from top to bottom
and then he initialed it in a number of places and then signed it. I
did this before I began asking him guestions. When the interview
occurred, I was not armed. I was not in & uniform. I remember that
PFC Brand’s demeanor during the interview was relaxed and very
cooperative. That’s really all I can tell you. As to what I
remember about FFC Brand’s age, education or intelligence or what he
seemed to be, I know from the forms that he was born in 1978, and
seemed to be of average intelligence or above average intelligence,
and very cooperative. T do not recall if PFC Brand was in uniform, I
pelieve he was in uniform, put I’'m not sure. He was in the room with
me probably about 45 minutes to an hour before I asked him any
questions about the incident under investigation, and from that point
in time, he was asked questions probably for another 13 or 20 minutes
before he told me that he had struck Mr. Dilawar more times than he
had initially stated, and once he had done so, SA Birt came in and
took a statement from him. PFC Brand was in the room with us
probably about two and & half hours. Going back te the rights walver
form, I explained to PFC Brand what I suspected him to have done. I
told him I was going to ask questions about Mr. Dilawar, and we
believed that he died as a result of the injuries that he received
while he was in confinement. BSo, I was going to ask him questions
about negligent homicide meaning the death of Mr. Dilawar, the
sssault on Mr. Dilawar, and whether or not he was struck by PFC Brand
and making a false statement about it meaning that if he deliberately
lied, I'd end his statement. I made him factually aware that I was
going to inguire as to whether he had struck a detainee in the leg
with his knee. I told him that there were allegations that he had
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struck the detainee more times thap he said he had, and that’s what 1
was going to ask him gquestions about. 1 never shouted, threatened,
or promised anything to pre Brand to get him to make a statement.
PFC Brand seemed to understand the rights that I told him, These
rights were where he could get an attorney or stop his statement or
not make a statement., No one complained about the noise coming from
the room or anything being thrown around during or after the
interview. If PFC Brand wanted to get a drink, go to the bathroom,
or get something to eat, he would be allowed to do that. PFC Brand
was informed of the fact that he could eat or drink. After I read
pFC Brand his rights, I did take a statement from him. I have that
statement with me. The statement is four pages long with a drawing
in the back of that. Looking at the fourth page, the signatures of
Willie Brand, SA Birt and I appear on this page. This statement wWas
drafted by SA Birt. FPFC Brand was given an opportunity to read the
statement and make changes if he chose to. PFC Brand read the
statement to the best of my knowledge, and he stated that he
understood it, and initialed it, and then signed it. He was given
the oppertunity to make changes in that statement.

CROSS-EXAMINATION
Questions by the pefense Counsel:

I am a polygrapher. My Ppurpose for coming to the Embassy Suites
that day was to administer a polygraph to PFC prand. This was not to
pe an exculpatory polygraph. I advised him exactly what was on the
polygraph statement form, which basically says that the polygraph
examination can be stopped by him at any time, that he has a right to
an atterney, that questioning may occur pefore, during and after the
instrument portion of the polygraph examination, and that anything he
said or did during the axamination may be used against him at any
sdministrative or judicial proceeding. I also told him that the
axamination would not be conducted without his voluntary consent, and
that he can withdraw that at any time, and the examination would be
stopped, and if he chose to stop, that that fact alone would not be
held against him. When I read him those rights, he did sign a wailver
certificate. I have that walver certificate. The time on that
waiver certificate is 0816. This was after PFC Brand signed the
rights warning procedure waiver certificate. I did not say to him at
any point that a polygraph couldn’t be used against him at any court.
I have no idea if PFC Brand was under the impression that we could
use the polygraph in court. T have a dialogue that I get into with
the suspects that I interview or examine. I went through that
dialogue with PFC Brand. Once 1 finished explaining everything that
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we were going to do, I asked him about the statements that were made
that he had struck Mr. Dilawar more times than he had indicated that
he had, and that’s when he started to tell me what he had done, and
then told me that he had struck Mr. Dilawar 15 to 30 times, and it
was more times than he had said. SA Birt came back into the room
shortly after he changed his statement. She did not re-advise BFC
grand of his rights. FFC prand was still under the impression that
he was there for a polygraph. At the point that SA Birt came into
the room, I went out and told her that since he told me what he had
done, and we had resolved the issues for which the polygraph
examination was going to be conducted, there was no need to do an
examination. So, she came pack in to take a statement from SA Brand
regarding his statement. T never told PFC Brand that the polygraph
was off. I went next door and told SA Birt that we resolved the
igsue, and there were no testable issues. 8o, she agréed, and she
went back in to take a statement from PFC Brand. I don’t know if PFC
Brand knew there was no need for the polygraph examination in those
exact words or not. I might have informed PFC Brand, but I'm not
sure. PFC Brand didn’t need to know that when SA Birt entered the
room it wasn’'t the normal method of taking a polygraph. PFC Brand
could have been under the impression he was still taking the
polygraph when SA Birt took the statement. I don't know if I told
him that we were finished or not. We were there for another hour
while SA Birt spoke with PFC Brand because if I started my interview
at B8:00, and the drawing was done at 9:30, SA Birt would have come
in, and she was there for about another hour, I did the drawing.

pFC Brand didn’t do any of the drawing. PFC Brand signed the.
statement that he gave to SA Birt at 10:22 a.m. I didn’t take any
statement. SA Birt took the astatement from PFC Brand. I was sitting
in the room when PFC Brand was giving his statement, but she gave the
statement to him, he read it, and he signed it. I don’t think PFC
Brand thought he was still there to render a polygraph examination.

I don't remember if T told him that we weren’t doing the polydraph or
not. The polygraph machine was still visible in the room. After he
did the statement, the interview was over. I don’t think anycne said
anything about the polygraph after the statement was over. SA Birt
was in charge, and I don’t know what she did with him. I believe he
left the room. When we completed the interview, I thought we all
left the room. PFC Brand went on his way. .l don’t recall if the
jssue of the polygraph was really resolved% PFC Brand. I don't
now if I told him it was over, and that we aidn’t need to do it. I
don’t remember if that was the case oI not. I do not think SA Birt
had her weapon on her.

There being ne further guestions by either side, the witness was
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warned and sreconReeed ™ |
The session recessed at 1441, 28 July 2005. :
An Article 39(a) Session was called to order at 1454, 28 July

20085,

All parties that were present prior to the last recess were
again present. The members were absent.

The Military Judge stated that he had BE LI, a copy of the
accused’s ERB and DA 2-1 marked.

'The Trial Counsel made argument on the motion to suppress.
The Defense Counsel made argument on the motion to suppress.

The Military Judge directed that the rights advisement for the
polygraph to PEC Brand be marked as AE LII.

The Trial Counsel made rebuttai'argumeﬁt on the motion to

suppress.

The Military Judge stated that he’d take the motion to Suppress
under advisement, and that they would hear the Article 13 motion, AE

¥¥XI¥ and XL.

PFC Willie Brand, the accused, was called as a witness for the
defense, was sworn, and testified in substance as follows:

DIRECT EXAMINATION
Questions by the Agsistant Trial Counsel:
I am PFC Willie Brand. I am the accused in this case.
Quastions by the Defense.Ccunsal:

My status in December 2004 with regards to the Army was AWCOL. I
was in the reserves. I was called on to active duty on January 4%,
put I didn’t get the notice until January 11*® or thereabout$, I had
to report to my unit at 1600 Seymour Avenue in Cincinnati, Chio. I
did report. My unit was the 377t MP Company. That was the reserve
unit when I was assigned in Afghanistan. I was told that I was being
ealled back to active duty in 2005 because I needed to come down here
and stand trial, but I didn’t know abeut it until T got Co my unit.
I was in Cincinnati waiting to come to El Paso for a little more than
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two weeks. I was supposed to have peen paid for those two weeks, but
I'm not sure if I was. Eventually, I was paid for this trip. I had
to quit my job to come back to active duty. I was a security guard
before this. I made it to El Pasc on January 24t I was housed in
the barracks at 900 Alpha, the single soldier barracks. My family
was not allowed to accompany me Fort Bliss. I have a wife and
four minor children. I asked th eople in my unit to have my family
come down to Fort Bliss with me in about my first week here at Fort
Rliss, and I asked numerous times afterwards. 'I asked my reserve
company in Cincinnati. My reserve unit said that travel with family
was not authorized. The people at Fort Bliss said that I was unable
to leave post, and they wouldn’t give her housing at the time to come
down, and they would bas%ga%&y have to live off post, and I couldn't
see them. This was toldwme almost immediately after I arrived here.
T don’t remember the day or month. Regarding my pay, 1 was finally
paid on March 15t when I began my active duty stint. I did not ask
for casual pay specifically, but it was brought up by my commander,
and it was ruled out that it would take me further in debt rather
than help me. So, that didn’t happen either.

The Military Judge directed that the company commander and First
Sergeant, potential witnesses, exit the courtroom.

Questions by the Dafense Counsel continued:

It was ruled out that casual pay wouldn’t help me because it
would put me further into debt at the time. I was in debt at the
time due to the fact that I wasn’t getting paid, and rent was due
pack home among other bills. My family was living at an apartment in
Cincinnati that we had to pay rent. The rent was $550,.00 per month

for a three-bedroom apartment. The expenses for household goeds and

clothing was about $500.00 for food, 8550.00 for rent, gasoline was &
1ittle high, I think 1t was £150.00 a month, a cell phone bill of
$200.00 & month. My wife does not work. I am the sole breadwinner
for my family. My family did suffer. They suffered because sipg==
the rent wasn’t getting paid for a couple of months. They were about
to get evicted. They had little money for food. They had to make it
last longer, not to mention T was far away, and my wife was bad at
taking care,of money the way she should. Neither my unit back home
nor here, garrison command dd anything to help me get paid that I
could tell. They did not take me& to any finance office until after

my first pay came through on March 158 They took me to finance

because there was some discrepancies with my pay. I don’t really
remember what the discrepancies were, but they were like minor
things. To my knowledge the discrepancies were fixed. I didn’t
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understand how they packdated the orders. I was under the impression
that they backdated them from when I got to Fort Bliss and not all
that time that I was backing home. I eventually did get paid. I got
back pay. My family, aventually, was allowed to come down to Fort
Rliss with me, This was May ond T pad to ask my command NUMErous
cimes for my family to come down and live with me. It was a problem
trying to get them to come pack down and live with me. It was a
problem because I was told that I wouldn’'t be allowed any travel with
my family. It would be all up to me to provide money for that. I
did not have the money for that. I had to borrow some MONEY for them
to come down and live with me. I had to borrow just a2 couple hundred
for them to come down and jive with me. They got down here by
Greyhound., My orders had expired orice since I've been down here at
Fort Bliss. My orders expired on July snd T was taken off active
duty, and I was teld officially I was out of the Army, but I still
had to show up to work and stuff, and I got orders two weeks after
they had already expired. The orders could have been either the 14"
or 15% of July. I got a new ID card the very next day after I got
the orders. On AE X¥XIX, the last page, these are the crders I
received. During the time between 2 July and 15 July, I did not have
an ID card that was valid. I was kicked off of the DEERS gystem. My
family was off the DEERS system and not allowed to get health
penefits or they were not allowed to be seen by the doctors. There
was a crisis where my wife needed to go to the doctor. The nature of
her problem was that she was going to optometr nd I forgot the
second part, but she had to have a normal papa%;and it was
possible that it was cancerous, and alsoc a dental problem, She was
efused at William Beaumont. In fact, she had an appointment also
for some kind of counseling or something, and everything was denied
because she was kicked off DEERS even though the appointment had been
made prior to her being kicked off. We have not been placed back on
DEERS yet. We have already gotten our new ID cards, but they said
we! re still not in DEERS. We had to go re-enroll, but I've been
working too much to get back over there to DEERS. T have been
pasically cleaning stuff and moving stuff around at building oné.
Building one is the garrison command. I don't do my normal duties as
a military policeman. 1 pasically just clean our restrooms, clean
out rooms they didn’t want junk in anymore. Because of that, I
didn’t have time to go to the DEERS section to get my family
situation cleared up. I have not been allowed to take leave at all
during this time because I'm restricted to post. I asked to take
leave just on post. I’'m living with my family now since May 2™ on
post housing. My commander said I could not take leave on post. I
cannot go off post without an E6 or above taking me with permission
from my commander. Sergeant Raymer usually takes me as an escort. I
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have been off post maybe three rimes since January because Sergeant
Raymer invited me to a marbecue to his house, and the other time I
went with the garrison chaplain, and we went out to church. I've had
to go to medical appointments as well. I am escorted to my medical
appointments off post, put they don’t stay. I have been to two
appointments off post. With regard to my uniforms, I've had to pay
for those uniforms on my Owi. I'm in Class A’'s. I was issued Class
A's by the Army eight and a half years ago. I asked my unit if they
could supply Class A's, but the unit’s response was that it was up to
me because I should be getting a clothing allowance. I asked them
pefore I found out I needed them, and before I was eventually paid.

I was not getting money when I found out I needed Class A’'s. I could
mot have afforded my Class A’s. I paid a little over £200.00 for my
Class A's and awards.

CROSS-EXAMINATION
Questions by the Trial Counsel:

T don't have a car here. I have not had a car since I got here.
If I leave post, someone pretily much has to drive me anyway. When I
arrived here, I was given a counseling statement concerning my pass
privileges. The enclosure to AE XL is the counseling form I
received. This form has my signature on there. I put my signature
there because I was told to. Someone explained to me what the
counseling was about. The front page of this says, “FFC Brand, vou
are assigned to HHB, Center. Your pass privileges have been revoked,
and you will reside in the barracks, and you are limited to the
moundaries of Fort Bliss, Texas. Your pass privileges will be
reviewed once a month to determine if you have earned them back.
Violation of this counseling will result in transferring this
counseling to an appropriate jurisdietion for the recommendations and
actions., You will reside in room 142 Alpha.” It would be fair to-
say that my pass privileges were pulled., There is nothing on there
about leave. I do reside on post. In order for me to leave post,
someone would have to give me a ride. I'm restricted to the limits
of post. I am not restricted to my house. I am not restricted to my
place of work. I’m not restricted from going to the PX or the movie
theater. At first, I was restricted from seeing my family. After my
family moved down here, I was not prohibited from seeing them. In
the motion that my counselor has filed, I have not had an opportunity
to read it. In my motion, I indicated that I was not issued a new
Class A uniform for this trial, and that I had to pay for it out of
pocket. I did own a Class A uniform that T was issued more than siX
vears ago, but that uniform is too small for me to fit into now.
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When I got here to Fort Bliss, I told CPT Segarra that my uniform was
at home because it didn't f£it., I did not tell CPT Segarra that I had
thrown my Class A’s away because I thought I was ETS8ing. I didn't
tell Maryanne Plummer back at the 377t " at any point, in the last
year, I didn’t have any of my uniforms in fact because they were in a
storage locker, and I hadn't paid on it end they were taken. When I
left the 377%, I had BDU uniforms from the 377%™, I got the uniforms
from the 377" prior to coming here. The 377%™ gave me two winter
uniforms prior to coming here. I turned in or DXed uniforms to get
the new ones., I turned in uniforms at the 377%™ to get the two BDU
aniforms I cam down here with. Sergeant Plummer’s relative sewed the
patches on one uniform, and the other uniform was Ssewn On when I got
down here. I did not pay for that sewing yet.

The Defense Counsel cbjected to the question, “When was laat
time you showed up for drill at the 377%™, ” for relevance. After
argument from both sides, the Military Judge overruled the objection.

The Defense Counsel objected to the guestion, “Let me rephrase
the guestion, how many drills have you made in the 377" since you've
came back from Afghanistan in 2003,” for relevance. The Military
Judge sustained the objection.

1In the motion from my counsel, AR ¥XXIX, the LESes were provided
from me. AT the bottom of the LES, it says, “Casual pay is 050211
and in parenthesis, 045. At the top, for base pay, 1 received
53,117,590 between 1 through 28 February. BAH was $1,487.70. I am &
PFC. This is not what a FFC makes in one month. As to if that would
be my pay for two months, I have no idea what my base pay is.
Looking at the enclosure six, the date that’s covered in this period
is 31 March 2005, This was the whole month of March. My base pay
for March is $1,641.00 and my BAH is 5783,00. Enclosure five, the
date on this is the date on that is 1 April 2005. My base pay there
is §1,641.00. Enclosure four ie the same date as enclosure five.
Going to enclosure three, I agree +hat this covers May of this year.
My base pay was $1,641.00. In the LESes that I’ve submitted, it
shows that I received casual pay on 02/11/05, I didn’t receive pay.
I got there January 924%™ and T assume I didn’t receive pay. I have
no idea why my LES would say +hat I received pay if I didn’t get 1it.
As to why my LES shows that I get paid for two months in February
while the rest of them show that I got $1,641.00, I get paid twice a
month every meonth. My wife came down to stay with me in May. I was
not drawing BAH after she got here. My 1LESes would show that. When
I went to a barbecue at SGT Raymer’s house, 1 took my family. BSGT
Raymer took us there. If he hadn’t have taken us to the barbecue, I
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would have needed an E6 or above with permission from my commander to
go. As far as transportation, 1 couldn’t have gone. I left the post
one time with the chaplain: I don’t know if it was when the Pop
passed away because I don't wateh TV, I did not have some.alﬁzrrz;am m'7
pattery go with me when I left with the chaplain. I said that my
wife had a pap smear that was possibly ecancerous. BAs Lo why I
haven’t taken the time to get put pack into DEERS to take care of my
wife's problem, I have to be at work. On the 15" of July, when I
receivad my orders, SGT Raymer tock me down to finance and to DEERS
to get all of that stuff fized. We got all we could get done that
day. We barely made it to get the ID cards and things. From what I
understood, when you get your ID card you were automatically enrolled
in DEERS, but that’s not the case from what I have been hearing
lately. I was given clerical jobs, and they are different from
people in HHB, because only the people who are down here f CMJ

processing or such are doing the same duties that I am. Everyone

else has a specific job like leaves and passes, personnel operations,

. and things of that nature. My duties here are just cleaning up.

That’s all they have me do. That’s all they said I'm allowed to do.
I clean up and move furniture. I don't understand what you mean if I
nave been assigned to guard the old Fort Bliss area. I do very
little besides cleaning like moving furniture, take the trash out,
and just be in the area. ‘

REDIRECT EXAMINATION
Questions by the Defense Counsel.:

T have a high scheool education. I have no other education
beyond that. In high school, I did okay. I wasn’'t stellar. T was
on the honor roll a couple of times. I didn’t go to college. I did
aspire to go to college., I never did go to college, I can’t afford
a car to go off post. There are certain places that I can walk to
off from Fort Bliss. There is a strip up on Dyer that I can walk to.
T don’t recall where old Fort Bliss ig. I could have figured out
that I got paid on 15 March 2005. My LESes reflect the pay I got
that month, and I get paid at the middle and end of the month. In my
first LES, there is no statement that I got paid in February.
Normally, I-get paid at the end of the month. I am just guessing
that it was the 15" of March that I got paid.

There being no further guestions from either party, the accused
rasumed his seat.

The defense fested on the motion for Article 13 credit.
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CBT Eric Segarra, U.S. Army, was called as a witness for the
prosecution, was sworn, and testified in substance as follows:

DIRECT EXAMINATION

Questions by the Trial Counsel:

I am CPT Eric Segarra, the commander for HHB, Garrison. PFC
Brand iz one of my soldiers. When PFC Brand came here, I told him
+hat his pass privileges were revoked. PFC Brand’'s privileges were
revoked as a result of a flag in his fila. When PFC Brand came here,
he did not have a Class A uniform. I asked him why he did not have a
class A uniform. PFC Brand told me that he threw it away right

 pefore he left his unit, the 377", This was the reason why I didn’t

have the Army provide him a Class A uniform, but we did paperwork so
that he could receive a Class A uniform and he would pay for it at a
later date. PFC Brand has paid for his uniform. It has come out of
his pay. There was a brief lapse in FFC Brand’s orders. I found out
about this lapse after the fact, when I got his new orders. FPFC
prand did not come to me and tell me that it was a problem for him.
In fact, I didn’t get notification.  FPFC Brand has never beén
restricted to the confines of the company area. In order to move
around Fort Bliss, he does not need permission. PFC Brand does not
need an escort from Fort Bliss. FPFC Brand performs duties that I
expect all other PFCs to perform. I have not singled him ocut because
of this court-martial to give him odd or bad duties. Initially, when
PFC Brand was called back to active duty, he was reguired to move
away from his family and into the barracks. 1 was not required to
bring his family down here, and I'm still not regquired to this day.

I brought his family down here because when I met with him, we spoke,
and I felt like it was the right thing to do. 8o, I asked for an
exception to policy from COL Greenwald, the former garrison .
commander, and he granted it. It took a little bit of time because
we tried to do it through military means getting authorization and
orders. But we couldn’t get orders. So, we had to do it outside of

military means. Essentially, we did him a favor. PFC Brand has not

been restricted to those quarters. When I got him his guarters, the
fact that he didn’t have a vehicle, I asked that we got him guarters
near the commissary so. they would be able to walk to the commissary
2nd the BX. The shoppette was right there. So, that would help them
out. He has not been restricted to his gquarters that I can remember.
T have not restricted his ability to see his family after hours. FPFC
Brand has naever had to sign into the CQ office. The only time he
really ever has to show up is for £=® formationfand his job. While

Y
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PFC Brand is at work, he’s not regquired to be by the side of anyone,
unless he is on a detail, he would have to report te that person, but

never had to stay in his visual sight.

CROSS-EXAMINATION

Questions by the Defensze Counsgel:

PFC Brand needs an NCO escort to leave post because he has no
off post pass privileges. So, I review his pass privileges. There
is an exception. If he has something that reguires him to go off
post, he would reguest it, and I will review it and make
accommodations. He doesn’t have a vehicle. So, we reguire having a
soldier go with him. For example, when we picked up his family from
the bus depot, SGT Raymer was the one that went with him to go pick
up his family. This is the bus depot in downtown El Paso.
Basically, PFC Brand has not been allowed to leave post since 24
January without my permission. FPEC Brand dees what I would expect
any E4 or below to do. There are a variety of MOSes of E4s and E3s
that do a variety of different things. I am aware that PFC Brand’s
MOS is that of an MP, but there are taskings such as garrison
taskings. I've called upon sJA, for example, SPC Ortiz who works at
the SJA to do taskings, and people hexe don’t like it too much. PFC
Brand does taskings and he works at the headcuarters. At the
headguarters, he does administrative things, filing, paperwork, helps
sut in the supply room. Occasionally, there is nething to do, and
he’s sitting there, and I give him the opportunity to take time off
to do what he needs to do for the court-martial, but there are
mements where he has nothing to do, and when those times come, I tIy
to give him another job. I did not help PFC Brand arrange his
uniform, and I'm not aware of anyone helping him with his uniform.

EXAMINATION BY THE COURT-MARTIAL
Questions by the Military Judge:

T'm not aware that PFC Brand’s family was not re-enrclled when
his pay was stopped. I knew it lapsed, but he was directed to go
back to DEERS and get them re-enrolled. He has never asked me to go
back to the hospital and get re-enrolled in DEERS. I would allow him
that opportunity if he had asked me to. I would make sure he put
family first%&ﬁ%ssion always. As far as I know, his tasks are not 5o
rigorous tha e would have no time to go over to DEERS to take care
of it in the last two weeks. In fact, I’'ve mentioned there are times
that he’s had nothing to do, and he could have done it.
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RECROSS~EXAMINATION

Questions by the Defense Counsel:

DEERS is in building 500. That is far away from PFC Brand’'s
heuse or where he works, however, we have made more than enough
efforts to help him out, and we’ve gone out of our way to assist him
to get his family around and to get him around. %o, if they needed a
ride or needed an escort for anything, all he had to do was ask us,
and we’ve always done it. We’ve got a van, and my battery has driven
that family around everywhere including to school at their

elementary.

There being no further questions by elther party, the witness
was warned and withdrew. ‘

85G John A. Raymer, U.S. Army, was called as a witness for the
prosecution, was sworn, and testified in substance as follows:

DIRECT EXAMINATION
Questions by the Trial Counsel:

My name is S8G John A. Raymer. My duty station is Fort Bliss,
Texas, HHB Center. I am familiar with PFC Brand. When PFC Brand
came on active duty, he had a Class A uniform, but it was too small
for him, and we started working on getting him fitted for a new one.
T know that he was missing his jacket I believe. I think he had his
pants, and I took him over to c¢lothing sales and started getting him
fitted so we could get him a new uniform. This wasn't right away.
This was after I actually took charge of him around mid-February.
Around the 15%™ of July, I had an opportunity to take FFC Brand over
to DEERS. When we got over there, we got him a new ID card because
his ID card had expired. Before his ID card had expired, we were
trying to get his orders taken care of because we knew they were
expiring. 8o, we had to get him amended orders. Once we actually
received the orders, I received them from Mr. Garham at the AG
office. He sent them to me via email, and I printed them off the day
before we took him to get his ID card. When he went to get the ID
card, I didn’t know there was a problem to get him and his family
inte DEERS as far as I knew. I took him over to finance, and when we
got to finance, I drove around almost all afternoon. But what had:
happened was he was actually dropped from the system, and everybody
kept pawning us off as far as getting his finances taken care of, and
what had happened, because he was a reservist called to active duty,
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then he had to get put back in the system. 3o, we finally got that

. taken care of on the 15™ to where he got put back in the system, and

that following Monday we were going to submit a 2142 so that he could
receive his pay. PFC Brand has not told me that there was a problem
with him and his family being in DEERS. If he would have told me he
was having problem with his family because he wasn’t in DEERS, I
would have taken him down to get it done.

CROSS-EXAMINATION

Questions by the Defense Counseal:

I would not accompany PFC Brand on all of his off post outings.
T think there was one that I had not escorted him on. I think that
was the one that was for his wife to go somewhere, but I had SGT
Chapman take PFC Brand’'s spouse over to her appointment off post.
PFC Brand does not have a car. As to when PFC Brand came to Fort
Bliss, how many trips we made to finance or different offices to get
his pay situation rectified, once I found out that he did have a
problem, I didn’'t find out until late because I was in battle-staif
school. I was at school when PFC Brand arrived. I graduated from
that course on the 5% of February. I found out about his situation
close to the end of February. I'm not sure of the times or dates,
but what I did, I started making plans and tried to help him get

- situated and get paid. I think he first got paid some time in March.

He never got paid in February as far as I know. I believe 1t was
like four or five trips to get PFC Brand’s pay corrected. 1 believe
I was the only person from HHB, Center working on that. Our 5-1
clerk was also assisting me because I'm just the operations Sergeant
for HHB. That -1 clerk would be SPC Bigger. My reception at the
different finance offices when I was trying to take care of this was
actually like they were taking care of us. We’'d go in, and they'd
said they could get that taken care of, and then we’'d turn around,
and we’d have to go do something else because we needed some other
paperwork. It was like three different times that they kicked his
paperwork back saying that he needed something else. I believe it’s
because he was in reserve status, but I’m not sure in their policies
and as far as how they werk.

END OF PAGE
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REDIRECT EXAMINATION

Questions by the Trial Counsel:

PFC Brand doesn’t receive any jobs that are more menial or worse
than any other PFCs because he’s on a court-martial here.

EXAMINATION BY THE COURT-MARTIAL

Questions by the Military Judge:

PFC Brand was working directly for me, but then the garrison
Sergeant Major asked for a detail helping them move from one building
to another, and of course, we didn’t have a whole lot for PFC Brand
to do at the orderly room, So, we offered his services longer than
gpc Sanchez. They were moved from the credit union over to the
building across from Building“@wl”™ That has been going on for about
a month. They actually moved within the first week, but they started
cleaning up in the basement. I guess HHB Center is going to be
moving underneath the orderly room in the basement of building one.
Tf PFC Brand needed to take care of his DEERS, I could have gotten
Wim excused to take care of the DEERS. He did not approach me and
say he still didn’t have DEERS squared away since this last time. I
would see PFC Brand almost on a daily basis at PT.

There being no gquestions from either party, the withess was
warned and withdrew.

The session recessed at 1515, 28 July 2005.

. &n Article 39(a) Session was called to order at 1525, 28 July

12008,

All parties present prior to the last recess were again present.
The members were absent.

56 Maryanna C. Plummer, U.S. Army, was ealled, telaphoﬁically,
for the prosecution, was sworn, and tastified in substance as

follows:
DIRECT EXAMINATION
Questions by the Trial Counsel:

I am 535G Marianne C. Plummer. I‘m a squad leader on the
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military side of the house at the 377th MP Company in Cincinnati,
Ohio. Earlier this year PFC Brand had come in to go to Fort Bliss,
and he did not have his uniforms with him at that time. PFC Brand
told me that he had thrown them away because he was s50.close Lo
ETSing, he didn’t feel he neaded them anymore. The unit had to have

r acting supply Sergeant drive down to Fort Knox, Kentucky and get

two uniforms for him, and we issued those to him. That was not

something we were required to do if he didn’t give me old uniforms.
They would have to be actually uniforms and an even exchange. 1 took
the uniferms home and had my mother sew the patches on for him. She
sews on patches for the folks at the center, and charges normally.
PFC Brand did not pay for that. In the past, FFC Brand has come to
fhe 377 or me and told me he didn’t have uniforms and gave an
explanation why not. In late Winter or early Spring of 04, after he
had gone to the CID interview, he had come in to make up his time,
and he was in civilian clothes. ' I asked him where his uniforms were
because the proper procedure was to report in uniform. He stated
that he couldn’t get to his uniforms because they were in a storage
locker, and then later he stated something to the effect that he
probably wouldn’t be able to get them back because the storage locker
had been repossessed and he couldn’t get in.

CROSS~EXAMINATICHN

Questions by the Defense Counsel:

I took it that he threw all of his uniforms away. We got him
two sets of hot weather BDUs to replace his old uniforms. We did not
get him any Class A's at that time. I assumed that his Class A's
were with the rest of his uniforms. He never told me that he has his
Class A’'s, or that they didn’t fit him. In my reserve unit, we wear
our Class A's at least once a year, normally in December at our Class
A inspection, and if throughout the year we have funeral duties we
may ask the reservists to wear them then to perform funerals.
Usually, we don’t wear Class A's. Everyone knows that in December,
we always do Class A inspections. We didn’t differentiate between
PFC Brand’s BDU uniform or his Class A’s when he said that he threw
his uniforms away because the First Sergeant would have been the one
to talk. to him about that. 8So, I was there when he stated that he
threw them away, but I don’t recall whether or not he was asked about
his Class A’s. PEC Brand was not present for the Class A inspection
in December of last year.

There being no further guestions from either party, the withess
was warned and disconnected. '
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The Defense Counsel made argument on the metion for Article 13
credit.

The Trial Counsel made argument on the motion for Article 13
credit.

The Military Judge stated that he would take the motion under
advisement, and that they would hear the motien to exclude autopsy
photographs, AE XLII and XLI.

There was no argument provided by either the daefenge or the
prosecution, and the Military Judge took the motions bﬁéﬁﬂh.undEI

advisement.

The Military Judge heard the motion to compel production of the

documents related to Ef' Boland, AE XLIII.
5

. The Civilian Defense Counsel made argument on the motion to
compel.

The Assistant Trial Counsel stated that the government has and
will provide the documents within 24 hours.

The Military Judge ascertained from the defense that providing
the documents requested would resolve the matter.

‘Phe Civilian Defense Counsel stated that the insanity beard
request had not yet been completed.

The Trial Counsel stated that the accused’s board was suspended,
and that the doctor who interviewed the accused had to be contacted
to conclude with the psychoanalysis. He further stated that the
sanity board results would be completed some time this week.

The Military Judge directed that the Trial Counsel contact the
doctor and the doctor has until the ehd of next week to complete the

results.

The Military Judge ascertained that the defense was prepared to

enter forum selection so that the Trial Counsel could gizrtﬂ—the-fice

After the Military Judge advised the accused of his forum
rights, the accused requested to be tried by a panel with enlisted
members. -
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The Military Judge stated that the Trial Counsel was on notice,
and that as soon as they created the vice order; provide a copy to
the defense.

The Military Judge stated that, based on AE XLVI, it appeared
there were no logbooks.

The Civilian Defense Counsel stated that they did not have
further motions, but that they would stand on their prior motion, and
made argument on the motion to dismiss.

The Trial Counsel made argument on the motion to dismiss-

The Military Judge stated that he would consider this motion and
rule on it based on what he had before him, and that &hey-would heat Tl

1

the notice of motions, AE L. Larar
' Hﬁﬁzﬁﬁf
The Military Judge ascertained from the defense that there was 'zwf
no formal motion to dismiss because of lost logbooks,

20 o3 selective prosecution motionﬁzﬂction for unlawful command influence,

22
23

24.

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

2lﬂﬁbf“gotion to compel production of legal advice associated with denial

immunity for CPT Wood.

wnf
The Military Judge stated that they would hear AE XLIX, the

motion for production of witnesses.

The Trial Counsel advised the Military Judge of witnesses that
the government would produce.

The Civilian Defense Counsel made argument why Thomas Gandy
would be a relevant witness.

The Trial Counsel made argument why Thomas Gandy was not a
relevant witness.

The Civilian Defense Counsel made argument why COL Hayden and
MAJ Bovarnick would be relevant witnesses. :

The Assistant Trial Counsel made argument why COL Hayden and MAJ
Bovarnick were not relevant witnesses.

The Civilian Defense Counsel stated that 1f the government would
agree with an instruction that the PUCs were being maltreated, and
provide that to the panel members, they would not request those

witnesses.

48



—
[ Y o B TN I (R I S N PN I o )

B N T - S IR P T R P T O v I B o 2
ShRARYARRE I LEEREIELRERESen3aniubr

44

F i
L)

MAY-23-28683 12:1Z2 MCCLATCHYDC P.33-36

The Trial Counsel stated that they would not agree with that
instruetion, and further argued on that motion.

The Defense Counsel made argument why COL Ingwersen was a
relevant witness.

The Trial Counsel made argument why COL Ingwersen was not a
relevant witness. '

The Defense Counsel made rebuttal argument why COL Ingwersen was

a relevant witness.

The Civilian Defense Counsel made argument why Mr. Ahmadzai was
a relevant witness.

The Military Judge stated that he would take the witness
requests under advisement, and rule on the motions as guickly as he

could,

The Civilian Defense Counsel requested that the Military Judgé
consider the ICRC issue.

The Military Judge stated that if the ICRC evidence was
utilized, he’d have to close the court, and that he will review it

appropriately.

The Military Judge set a suspense date for any proposed findings
instructions of 11 August 2005.

The Military Judge directed that the members be scheduled to
appear for trial at 1000, 15 August 2005.

The session terminated at 1610, 28 July 2005.

An Article 39(a) Session was called to order at 0804, 15 August
2005.

All parties present prior to the last recess were again present.
The members were absent,

SPC Brian Ortiz was now detailed reporter for the case, and had
been previcusly sworn.

The following Appellate Exhibits were marked:
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AE

AR

AR

AE

AE

AR

AE

AE

AE

AR

AE

AF¥

AE

AE

AL

AE

AE

AR

AE

AR
to

AE

AE

LIII, email witness prioritized request;

LIV, findings of fact, accused’s statements;

LV, request for instructions;

LVI, request for instructions;

LVII, request for instructions;:

LIX, findings of fact, Article 13 ecredit:;
gt E, Soe s vas

LX,

iXI, government response to discovery raquest;

ILXII, email traffic under Q.R,E. 505;

LXIII, Defense notice of motions;

LXIV, classified exhibit

Lzl M€
LXV, classified exhibit "
LXVI, elassgified exhibit néétprﬂvté;g;

LXVII, email traffic, requested witnesses;
LXVIII, request for iﬁstructionﬁ;

ILXIX, memorandum advice on immunity to CG;

LXX, request for instructions;

1.XXI, findings of fact, defense motion to compel;
LXXII, defense recguest for discovery:

LXXIII, findings of fact, defense request for dismissal due
lost evidence: :

LXXIV, findings of fact, autopsy photographs;

L¥XV, emall, reguest for witnesses;

20
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AE LXXVI, findings of fact, M.R.E. 506; and

AE L¥XVII, the flyer.

The Civilian Defense Counsel stated that he objected to the
Military Judge’s denial of witnesses, and asked the court to.
elaborate in more detail as to why an interpreter wonld not be

granted.

The Military Judge stated that he noted the objection, and that
he had put.dessiZ= in the denial.
WS (rasans Wios
The Military Judge stated that he had AR LXXVITI, a government
request to take judicial notice of Article 136 of the UCMJ, and that
the case of U.S. v. Halley was attached to that provision of Article

136.

The Assistant Trial Counsel made argument on the request for
judicial notice.

\ The Civilian Defense Counsel had no objection to the judicial
notice reguest.

The Military Judge stated that he would take judicial notice of
Article 136 of the UCMJ. :

The Military Judge stated that AE LXXIX was the government
reguest farndefinitionn ﬁ? maltreatment taken from the benchbook.
o

The Military Judge re-advised the accused of his rights to forum
selection.

The accused stated he understood his rights, and that he
requested to be tried before a panel composed of enlisted members.

The Military Judge stated for the record that the case was
referred to CMCO 24, dated 14 October 2004, and that CMCO 7, dated 2
August 2005 was an amending order.

The Defense Counsel did not object to the convening orders.

The Trial Counsel stated that the prosecution had not recelved
any documentation per the prosecution’s discovery reguest.
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The Trial Counsel stated that due to the change in 404 (a), if
the defense placed the character of the victims as violent, that the
prosecution would put the acoused’ s character in issue for violence.
He further stated that the defendant made statements to the New York
Times and 60 Minutes, and that if those statements were inculpatory,
they were going to use the statements.

The Civilian Defense Counsel stated that they had no notice of
this, and that they objected to using these statements.

After Arqument by both sides, the Military Judge directed the
article be marked as an Appellate Exhibit, and that he’'d take it
under advisement and they would discuss it at a later Article 38(a)

Session.

AE LXXX, M.R.E. 404 (b) notice;
AR LXXXI, New York Times Article was marked.

The Trial Counsel stated there was an issue with a Dr. Joye
Carter not arriving, and that they had sent a subpoena and ITO.

The Trial Counsel requested that Dr. Joye Carter and all
Wwitnesses, except for the defendant’s mother, be sequestered.

The Defense Counsel stated they didn’t know where the doctor
was, and that they did have her phone number.

The Military Judge asked what the parties wanted to do, and that
he was prepared to do whatever was necessary to,de&%rﬂr the witness.
prn_uﬂL
The Defense Counsel stated they did not desire“E% adverse
witness as an expert, and that they would withdraw the reguest to
mave Dr. Carter available. He further stated at a break, the defense
would give another phone call to find where she was located.

The Military Judge stated that if the parties believe it
necessary, -he would sign a warrant of attachment.

The Civilian Defense Counsel stated that they had items to be
used to illustrate points 'in their opening statement, and that they
would desire the prosecution not to see them.

The Military Judge stated that the prosecution had to see the
documents because they could be objectionable.
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